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Volume 4 1 ,  Number03, pp 041 504-041 5 1 1 ,  of March 28, 20 1 9  

Regulations of the State Board o f  Education: §60-20 Student Attendance 

ACTION TO ADOPT PROPOSED REGULATIONS: The Commonwealth of 

the Northern Mariana lslands. State Board of Education (the Board), HEREBY 
ADOPTS AS PERMANENT regulations the PSS Rules and Regulations which 
were published in the Commonwealth Register at the above-referenced pages, 
pursuant to the procedures of the Administrative Procedure Act, I CMC § 
9 1 04(a). The Board announced that it intended to adopt as permanent, and now 
does so. 

The Proposed Amendment to PSS Rules and Regulations as published, such 
adopted regulations are a true, complete and correct copy of the referenced 
Proposed PSS Procurement Rules and Regulations. and that they are being 
adopted. 

PRJOR PUBLICATION: The prior publication was as stated above. The Board 
adopted the regulation as final at its Special Board meeting of January I 1 .  2019. 

MODIFICATIONS FROM PROPOSED REGULATIONS, IF ANY: 
None 

AUTHORITY: The Board is required by the Legislature to adopt rules and 
regulations regarding those matters over which the State Board of Education has 
jurisdiction. 

EFFECTIVE DATE: Pursuant to the APA. 1 CMC § 9 1 05 (b), these adopted 
regulations are effective ten ( 1 0) days after compliance with the APA, I CMC 
§§9 1 02 and 9 1 04 (a) or (b), which. in this instance. is ten (10) days atler this 
publication in the Commonwealth Register. 
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COMMENTS AND AGENCY CONCISE STATEMENT: Pursuant to the APA, l 

CMC §9104(a) (2), the agency has considered fully all written and oral submissions 

respecting the proposed regulations. Upon this adoption of the regulations, the 

agency, if requested to do so by an interested person, either prior to adoption or within 

30 days thereafter, will issue a concise statement of the principal reasons for and 

against its adoption, incorporating therein its reasons for overruling the considerations 

urged against its adoption. Please see the following pages for this agency's concise 

statement, if there are any, in response to filed comments. 

ATTORNEY GENERAL APPROVAL for non-modified regulations or regulations 

with NON-material modification: The adopted regulations were approved for 

promulgation by the Attorney General in the above-cited pages of the Commonwealth 

Register, pursuant to 1 CMC §2153(e) (To review and approve, as to form and legal 

sufficiency, all rules and regulations to be promulgated by any department, agency or 

instrumentality of the Commonwealth government, including public corporations, 

except as otherwise provided by law). 

I DECLARE under penalty of perjury that the foregoing is true and correct and that 

this declaration was executed on the 17th day of May 2019, at Saipan, 

Commonwealth of the Northern Mariana Islands. 

Certified and ordered by: 

Filed and 
Recorded by: 

Jani�orio, J.D., Chairperson 
16th CNMI State Board of Education 

Commonwealth Registrar 

05/17/19 
Date 

()5. '20· t21Jt°J 
Date 
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Member §60-40 Procurement 

Non·Voling Members 

Paul T. Miura 
Tcucbcr R�presentudve 

Galvin S. Deleon Guerrero Non Public S<:hool Rep. 
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Volume 41, Number 03, pp 041512-041523, of March 28, 2019 

Regulations of the State Board of Education: §60-40 Procurement 

ACTION TO ADOPT PROPOSED REGULATIONS: The Commonwealth of 
the Northern Mariana Islands, State Board of Education (the Board), HEREBY 
ADOPTS AS PERMANENT regulations the PSS Rules and Regulations which 
were published in the Commonwealth Register at the above-referenced pages, 
pursuant lo the procedures of the Administrative Procedure Act, I CMC § 
9104(a). The Board announced that it intended to adopt as permanent, and now 
does so. 

The Proposed Amendment to PSS Rules and Re&rulations as published, such 
adopted regulations are a true, complete and correct copy of the referenced 
Proposed PSS Procurement Rules and Regulations, and that they are being 
adopted. 

PRIOR PUBLICATION: The prior publication was as stated above. The Board 
adopted the regulation as final at its Special Board meeting of January 11, 2019. 

MODIFICATIONS FROM PROPOSED REGULATIONS, IF ANY: 
None 

AUTHORITY: The Board is required by the Legislature to adopt rules and 
regulations regarding those matters over which the State Board of Education has 
jurisdiction. 

EFFECTIVE DATE: Pursuant to the APA, 1 CMC § 9105 (b), these adopted 
regulations are effective ten (I 0) days after compliance with the APA, l CMC 
§§9102 and 9104 (a) or (b), which, in this instance, is ten (I 0) days after this 
publication in the Commonwealth Register. 
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COMMENTS AND AGENCY CONCISE STATEMENT: Pursuant to the AP A, I 
CMC §9104(a) (2), the agency has considered fully all written and oral submissions 

respecting the proposed regulations. Upon this adoption of the regulations, the 

agency, if requested to do so by an interested person, either prior to adoption or within 

30 days thereafter, will issue a concise statement of the principal reasons for and 

against its adoption, incorporating therein its reasons for overruling the considerations 

urged against its adoption. Please see the following pages for this agency's concise 

statement, if there are any, in response to filed comments. 

ATTORNEY GENERAL APPROVAL for non-modified regulations or regulations 

with NON-material modification: The adopted regulations were approved for 

promulgation by the Attorney General in the above-cited pages of the Commonwealth 

Register, pursuant to I CMC §2153(e) (To review and approve, as to form and legal 

sufficiency, all rules and regulations to be promulgated by any department, agency or 

instrumentality of the Commonwealth government, including public corporations, 

except as otherwise provided by law). 

I DECLARE under penalty of perjury that the foregoing is true and correct and that 

this declaration was executed on the 17th day of May 2019, at Saipan, 

Commonwealth of the Northern Mariana Islands. 

Certified and ordered by: 

Filed and 
Recorded by: 

Jani�norio, J.D., Chairperson 
16th CNMI State Board of Education 

Commonwealth Registrar 
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Regulations of the State Board of Education: Removal of NASDTEC in §§60-
30.2- 1 06 Background 60-30.2-1 1 8  Investigation and Routing of Contract 

ACTION TO ADOPT PROPOSED REGULATIONS: The Commonwealth of 
the Northern Mariana Islands, State Board of Education (the Board), HEREBY 
ADOPTS AS PERMANENT rebrulations the PSS Rules and Regulations which 
were published in the Commonwealth Register at the above-referenced pages. 
pursuant to the procedures of the Administrative Procedure Act, l CMC § 
9 1 04(a). The Board announced that it intended to adopt as pem18nent. and now 
does so. 

The Proposed Amendment to PSS Rules and Regulations as published, such 
adopted rebrulations are a true, complete and correct copy of the referenced 
Proposed PSS Procurement Rules and Regulations. and that they are being 
adopted. 

PRIOR PUBLICATION: The p1ior publication was as stated above. The Board 
adopted the regulation as final at its Special Board meeting of January 1 1 , 2019. 

MODIFICATIONS FROM PROPOSED REGULATIONS, IF ANY: 
None 

AUTHORITY: The Board is required by the Legislature to adopt rules and 
regulations regarding those matters over which the State Board of Education has 
jurisdiction. 

EFFECTIVE DATE: Pursuant to the APA, I CMC § 9105 (b), these adopted 
regulations are effective ten ( 1 0) days after compliance with the APA. I CMC 
§§9102 and 9 1 04 (a) or (b), which, in this instance, is ten (10) days after this 
publication in the Commonwealth Register. 
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COMMENTS AND AGENCY CONCISE STATEMENT: Pursuant to the APA, 1 

CMC §9104(a) (2), the agency has considered fully all written and oral submissions 

respecting the proposed regulations. Upon this adoption of the regulations, the 

agency, if requested to do so by an interested person, either prior to adoption or within 

30 days thereafter, will issue a concise statement of the principal reasons for and 

against its adoption, incorporating therein its reasons for overruling the considerations 

urged against its adoption. Please see the following pages for this agency's concise 

statement, if there are any, in response to filed comments. 

ATTORNEY GENERAL APPROVAL for non-modified regulations or regulations 

with NON-material modification: The adopted regulations were approved for 

promulgation by the Attorney General in the above-cited pages of the Commonwealth 

Register, pursuant to 1 CMC §2153(e) (To review and approve, as to form and legal 

sufficiency, all rules and regulations to be promulgated by any department, agency or 

instrumentality of the Commonwealth government, including public corporations, 

except as otherwise provided by law). 

I DECLARE under penalty of perjury that the foregoing is true and correct and that 

this declaration was executed on the 17th day of May 2019, at Saipan, 

Commonwealth of the Northern Mariana Islands. 

Certified and ordered by: 

J�norio, J.D., Chairperson 
16th CNMI State Board of Education 

Filed and 
Recorded by: 
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Voting Members 

Janice A. Tenorio, M.Ed. Cbafrpcrson 
Herman M. Atalig, SGM(Ret) 

Vl<J<> Chairperson 
MaryLou S. Ada, J.D. Sccrctary(ih>11surcr 

Andrew L Orsini Member 

STATE BOARD OF EDUCATION 
Commonweahb of rhe Norrh ern Mariana Islands - Pub/fr School System 

PO Box '\01.\70 Snlpon. Ml' 91\950 • T�I. 670 237-.i0.27 • E-nuil: luu.<1tl111i111,pmmip1>.org 

PUBLIC NOTICE OF CERTIFICATION AND ADOPTION 
ON REGULATIONS OF THE 

COMMONWEALTH ST A TE BOARD OF EDUCATION 

PRJOR PUB LT CATION IN THE COMMONWEAL TH REGISTER 
AS PROPOSED REGULATIONS 

Phillip Mendiola· Long, AIFA, RF Member §60-30.2 Sick Leave re Bank 

Non-Voting Members 
Paul T. Miura 

Te11cber Rcpresl!Iltati\.., 

Galvin S. Deleon Guerrero 
Non f'ublic School Rep. 

Pionnah R. Gregorio Student Reprcscnwth'C 

Volume 4 1 ,  Number 03, pp 041538-04 1546 of March 28, 20 1 9  

Regulations of the State Board of Education: §60-30.2-720 Sick Leave re Bank 

ACTION TO ADOPT PROPOSED REGULATIONS: The Commonwealth of 
the Northern Mariana Islands, State Board of Education (the Board), HEREBY 
ADOPTS AS PERMANENT regulations the PSS Rules and Regulations which 
were published in the Commonwealth Register at the above-referenced pages, 
pursuant to the procedures of the Administrative Procedure Act, 1 CMC § 
9104(a). The Board annow1ced that it intended to adopt as permanent, and now 
does so. 

The Proposed Amendment to PSS Rules and Regulations as published, such 
adopted regulations are a true, complete and correct copy of the referenced 
Proposed PSS Procurement Rules and Regulations, and that they are being 
adopted. 

PRIOR PUBLICATION: The prior publication was as. stated above. The Board 
adopted the regulation as final at its Special Board meeting of January 11, 2019. 

MODIFICATIONS FROM PROPOSED REGULATIONS, IF ANY: 
None 

AUTHORITY: The Board is required by the Legislature to adopt rules and 
regulations regarding those matters over which the State Board of Education has 
jurisdiction. 

EFFECTIVE DATE: Pursuant to the APA. I CMC § 9 1 05 (b), these adopted 
regulations are effective ten ( l 0) days after compliance with the APA, I CMC 
§§9102 and 9 1 04 (a) or (b). which. in this instance. is ten (I 0) days after this 
publication in the Commonwealth Register. 
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COMMENTS AND AGENCY CONCISE STATEMENT: Pursuant to the 

APA, I CMC §9104(a) (2), the agency has considered fully all written and oral 

submissions respecting the proposed regulations. Upon this adoption of the 

regulations, the agency, if requested to do so by an interested person, either prior 

to adoption or within 30 days thereafter, will issue a concise statement of the 

principal reasons for and against its adoption, incorporating therein its reasons for 

overruling the considerations urged against its adoption. Please see the following 

pages for this agency's concise statement, if there are any, in response to filed 

comments. 

ATTORNEY GENERAL APPROVAL for non-modified regulations or 

regulations with NON-material modification: The adopted regulations were 

approved for promulgation by the Attorney General in the above-cited pages of 

the Commonwealth Register, pursuant to 1 CMC §2153(e) (To review and 

approve, as to form and legal sufficiency, all rules and regulations to be 
promulgated by any department, agency or instrumentality of the Commonwealth 

government, including public corporations, except as otherwise provided by law). 

I DECLARE under penalty of perjury that the foregoing is true and correct and 

that this declaration was executed on the 17th day of May 2019, at Saipan, 

Commonwealth of the Northern Mariana Islands. 

Certified and ordered by: 

Filed and 
Recorded by: 

Jani�orio, J.D., Chairperson 
16th CNMI State Board of Education 
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Voting Members 
Janice A. Tenorio, M.Ed. Chairperson 

Herman M. Atalig, SGM(Ret) 
Vice Chairperson 

MaryLou S. Ada, J.D. Secretary/Treasurer 
Andrew L. Orsini 

Member 

STATE BOARD OF EDUCATION 
Commonwe:1lrh of rh� Norrhern Mariana Islands - Public School System 

PO Box 501370 Soip.tn, /\IP <)6?50 • Tel. 670 237-30.!7 • E-1n�il: /1ue.11tlmi11@m111ip<t.or.� 

PUBLIC NOTICE OF CERTIFICATION AND ADOPTION 
ON REGULATIONS OF THE 

COMMONWEALTH STATE BOARD OF EDUCATION 

Phillip Mendiola-Long. AIFA, RF 
Member 

PRIOR PUBUCA TION IN THE COMMONWEAL TH REGISTER 
AS PROPOSED REGULATIONS 

§60-30.2 Sick Leave re Family 

Non-Voting Members 
Paul T. Miura 

Teacher Rcp1'escntativc 

Galvin S. Deleon Guerrero 
!'on Public School Rep. 

Pionnah R. Gregorio 
Student RrpresenTuth'c 

Volume 41. Number 03. pp 041531-041537, of March 28, 2019 

Regulations of the State Board of Education: §60-30.2-720 Sick Leave re 
Family 

ACTION TO ADOPT PROPOSED REGULATIONS: The Commonwealth of 
the Northern Mariana Islands, Slate Board of Education (the Board), HEREBY 
ADOPTS AS PERMANENT regulations the PSS Rules and Regulations which 
were published in the Commonwealth Register at the above-referenced pages, 
pursuant to the procedures of the Administrative Procedure Act, 1 CMC § 
9104(a). The Board announced that it intended to adopt as permanent, and now 
does so. 

The Proposed Amendment to PSS Rules and Regulations as published. such 
adopted regulations are a true, complete and correct copy of the referenced 
Proposed PSS Procurement Rules and Regulations, and that they are being 
adopted. 

PRIOR PUBLICATION: The prior publication was as stated above. The Board 
adopted the regulation as final at its Special Board meeting of February 6, 2019. 

MODIFICATIONS FROM PROPOSED REGULATIONS, IF ANY: 
None 

AUTHORITY: The Board is required by the Legislature lo adopt rules and 
regulations regarding those matters over which the State Board of Education has 
jurisdiction. 

EFFECTIVE DATE: Pursuant to the APA, 1 CMC § 9105 (b), these adopted 
regulations are effective ten (10) days after compliance with the APA, t CMC 
§§9102 and 9104 (a) or (b), which, in this instance, is ten (10) days after this 
publication in the Commonwealth Register. 
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COMMENTS AND AGENCY CONCISE STATEMENT: Pursuant to the 

APA, 1 CMC §9104(a) (2), the agency has considered fully all written and oral 

submissions respecting the proposed regulations. Upon this adoption of the 

regulations, the agency, if requested to do so by an interested person, either prior 

to adoption or within 30 days thereafter, will issue a concise statement of the 

principal reasons for and against its adoption, incorporating therein its reasons for 

overruling the considerations urged against its adoption. Please see the following 

pages for this agency's concise statement, if there are any, in response to filed 

comments. 

ATTORNEY GENERAL APPROVAL for non-modified regulations or 

regulations with NON-material modification: The adopted regulations were 

approved for promulgation by the Attorney General in the above-cited pages of 

the Commonwealth Register, pursuant to I CMC §2153(e) (To review and 

approve, as to form and legal sufficiency, all rules and regulations to be 

promulgated by any department, agency or instrumentality of the Commonwealth 

government, including public corporations, except as otherwise provided by law). 

I DECLARE under penalty of perjury that the foregoing is true and correct and 

that this declaration was executed on the 17th day of May 2019, at Saipan, 

Commonwealth of the Northern Mariana Islands. 

Certified and ordered by: 

Filed and 
Recorded by: 

Jani�rio, J.D., Chairperson 
16th CNMI State Board of Education 

Esthfr SN. Nesbitt 
Commonwealth Registrar 
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Voting Members 

Janice A. Tenorio, M.Ed. 
Chnirpen;on 

Herman M. Atalig, SGM (Ret) 
Vice Chatrpcrson 

MaryLou S. Ada, J.D. 
Sccretary/Tn:a.surer 

Andrew L. Orsini 
Member 

STAT E BOARD OF EDUCATION 
Commonwealch of rhe Northern Mariana lsl<tnds - Public School System 

PO Box 501370 �.1ip;11, M P  ?6')'\0 • Td. 670 .!.H·JU.!7 • E-nuil: bar .. ul111infl'mmip,..org 

PUBLIC NOTICE OF CERTIFICATION AND ADOPTION 
ON REGULATIONS OF THE 

COMMONWEAL TH ST ATE BOARD OF EDUCATION 

PhiJlip Mendiola-Long, AIFA, RF 
Member 

PRJOR PUBLICATION IN THE COMMONWEALTH REGISTER 
AS PROPOSED REGULATIONS 

§60-30.2-735 Administrative Leave 

Non-Voting Members 

Paul T. Miura 
Tcuchcr Rcpresentathc 

Galvin S. Deleon Guerrero Non Public School Rep. 
Pionnah R. Gre1w ri o 
Student Rcprcsen'futin· 

Volume 41, Number 03, pp 041547-041553, of March 28. 2019 

Regulations of the State Board of Education: §60-30.2-735 Administrative 
Leave for 190-day Contracts 

ACTION TO ADOPT PROPOSED REGULATIONS: The Commonwealth of 
the Northern Mariana Islands, State Board of Education (the Board), HEREBY 
ADOPTS AS PERMANENT regulations the PSS Rules and Regulations which 
were published in the Commonwealth Register at the above-referenced pages, 
pursuant to the procedures of the Administrative Procedure Act. I CMC § 
9104(a). The Board announced that it intended to adopt as permanent, and now 
does so. 

The Proposed Amendment to PSS Rules and Regulations as published, such 
adopted regulations are a true, complete and correct copy of the referenced 
Proposed PSS Procurement Rules and Regulations. and that they are being 
adopted. 

PRIOR PUBLICATION: The prior publication was as stated above. The Board 
adopted the regulation as final at its Special Board meeting of January 11, 2019. 

MODIFICATIONS FROM PROPOSED REGULATIONS, IF ANY: 
None 

AUTHORITY: The Board is required by the Legislature to adopt rules and 
regulations regarding those matters over which the State Board of Education has 
jurisdiction. 

EFFECTIVE DATE: Pursuant to the APA, 1 CMC § 9105 (b), these adopted 
regulations are effective ten ( J O) days after compliance with the APA, l CMC 
§§9102 and 9104 (a) or (b), which. in this instance, is ten (10) days after this 
publication in the Commonwealth Register. 
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COMMENTS AND AGENCY CONCISE STATEMENT: Pursuant to the 

APA, 1 CMC §91 04(a) (2), the agency has considered fully all written and oral 

submissions respecting the proposed regulations. Upon this adoption of the 

regulations, the agency, if requested to do so by an interested person, either prior 

to adoption or within 30 days thereafter, will issue a concise statement of the 

principal reasons for and against its adoption, incorporating therein its reasons for 

overruling the considerations urged against its adoption. Please see the following 

pages for this agency's concise statement, if there are any, in response to filed 

comments. 

ATTORNEY GENERAL APPROVAL for non-modified regulations or 

regulations with NON-material modification: The adopted regulations were 

approved for promulgation by the Attorney General in the above-cited pages of 

the Commonwealth Register, pursuant to l CMC §2153(e) (To review and 

approve, as to form and legal sufficiency, all rules and regulations to be 
promulgated by any department,, agency or instrumentality of the Commonwealth 

government, including public corporations, except as otherwise provided by law). 

I DECLARE under penalty of perjury that the foregoing is true and correct and 

that this declaration was executed on the 17th day of May 2019, at Saipan, 

Commonwealth of the Northern Mariana Islands. 

Certified and ordered by: 

Filed and 
Recorded by: 

Jani�enorio, J.D., Chairperson 
16th CNMI State Board of Education 

Estper SN. Nesbitt 
Commonwealth Registrar 

05/17/19 

Date 

6s · 'l-.t>. �11 
Date 
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Voting Members 

Janice A. Tenorio, M.Ed. Cb..irperson 
Herman M. Atalig, SGM(Ret) Vice Chnir1>ersfln 

Marylou S. Ada, /.D. Seerelary{frea•uttr 
Andrew L. Orsini Member 

STATE BOARD OF EDUCATION 
Commonwealth of rhe Norrhern Mariana Islands - P11blit: School System 

PO Box ;01370 S�ir�n. MP 96?50 • Td. 670 237-3027 • E-01•il: bor.11dm;,,�.,,,,,,,;p11.oty; 

PUBLIC NOTICE OF CERTIFICATION AND ADOPTION 
ON REGULATIONS OF THE 

COMMONWEALTH STATE BOARD OF EDUCATION 

PRIOR PUBLICATION IN THE COMMONWEALTH REGlSTER 
AS PROPOSED REGULATIONS 

Phillip Mendiola-Long. AIFA. RF Member §§60-20, 60-30.2 and 60-60-505 

Non-Voting Membe rs 
Paul T. Miura 

Teacher Representastin 

Galvin S. Deleon Guerrero Non Public School �p. 
Pionnah R. Gregori o 

St\ldcnt Rcpr�s�nlntiw 

Volume 4 l ,  Number 03, pp 04 1 554-04 1576, of March 28, 2 0 1 9  

Regulations of the State Board of Education: Removal o f  EEO in §§60-20-40 l 
Discrimination and Harassment Prohibited, 60-20-402 Sexual Harassment of 
Srudents, 60-20-403 Bullying, 60-30.2 Discipline & Grievance, 60-60-505 Head 
Start Equal Opportunity 

ACTION TO ADOPT PROPOSED REGULATIONS: The Commonwealth of 
the Northern Mariana Islands, State Board of Education (the Board), HEREBY 
ADOPTS AS PERMANENT regulations the PSS Rules and Regulations which 
were published in the Commonwealth Register at the above-referenced pages, 
pursuant to the procedures of the Administrative Procedure Act. 1 CMC § 
9 1 04(a). The Board announced that it intended to adopt as permanent, and now 
does so. 

The Proposed Amendment to PSS Rules and Regulations as published, such 
adopted regulations are a true, complete and correct copy of the referenced 
Proposed PSS Procurement Rules and Regulations. and that they are being 
adopted. 

PRIOR PUBLICATION: The prior publication was as stated above. The Board 
adopted the regulation as final at its Special Board meeting of January l l ,  2019. 

MODIFICATIONS FROM PROPOSED REGULATIONS, IF ANY: 
None 

AUTHORJTY: The Board is required by the Legislature to adopt rules and 
regulations regarding those matters over which the State Board of Education has 
jurisdiction. 

EFFECTIVE DATE: Pursuant to the APA, I CMC § 9 1 05 (b). these adopted 
regulations are effective ten ( 1 0) days after compliance with the APA. I CMC 
§§9102 and 9 1 04 (a) or (b), which, in this instance, is ten ( 1 0) days after this 
publication in the Commonwealth Register. 
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COMMENTS AND AGENCY CONCISE STATEMENT: Pursuant to the 

APA, 1 CMC §9104(a) (2), the agency has considered fully all written and oral 

submissions respecting the proposed regulations. Upon this adoption of the 

regulations, the agency, if requested to do so by an interested person, either prior 

to adoption or within 30 days thereafter, will issue a concise statement of the 

principal reasons for and against its adoption, incorporating therein its reasons for 

overruling the considerations urged against its adoption. Please see the following 

pages for this agency's concise statement, if there are any, in response to filed 

comments. 

ATTORNEY GENERAL APPROVAL for non-modified regulations or 

regulations with NON-material modification: The adopted regulations were 

approved for promulgation by the Attorney General in the above-cited pages of 

the Commonwealth Register, pursuant to I CMC §21 53(e) (To review and 

approve, as to form and legal sufficiency, all rules and regulations to be 

promulgated by any department, agency or instrumentality of the Commonwealth 

government, including public corporations, except as otherwise provided by law). 

I DECLARE under penalty of perjury that the foregoing is true and correct and 

that this declaration was executed on the 17th day of May 2019, at Saipan, 

Commonwealth of the Northern Mariana Islands. 

Certified and ordered by: 

Filed and 
Recorded by: 

Jani�norio, J.D., Chairperson 
16th CNMI State Board of Education 

&�itt 
Co onwealth Registrar 
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Votrng Members 

Janice A. Tenorio. M.Ed. Chairperson 
Herman M. Atalig. SGM(Ret) 

Vi<e Chairp.,rson 

Ma ryLou S. Ada, f.D. 
Secret Ary fl'reasurcr 
Andrew L. Orsini Member 

STATE BOARD OF EDUCATION 
Commonwealth of rhc Norchcrn Mariana Islands - P11blic School System 

PO Bo� 501370 S:aip3n, Ml' %'15U • T..J. 670 2.i7-3027 • E-m�il: l•ot.11d111itilif>cm"if'1•.org 

PUBLIC NOTICE OF CERTIFICATION AND ADOPTION 
ON REGULATIONS OF THE 

COMMONWEALTH STATE BOARD OF EDUCATION 

PRIOR PUBLICATION IN THE COMMONWEALTH REGISTER 
AS PROPOSED REGULATIONS 

Phillip Mendiola-Long. AIFA, RF Member §60-30.2 Certification and Licensure 

Non-Votmg Members 

Paul T. Miura 
Teacher Repl'CSentative 

Galvin S. Deleon Guerrero Nun Public School Rep. 

Pionnah R. Gree-orio 
Siudcnt Repre..�nt:uivc 

Volwne 4 1 ,  Number 03, pp 041577-04 1 6 1 1 ,  of March 28, 20 1 9  

Regulations of the State Board of Education: §60-30.2 Certification and 
Li censure 

ACTION TO ADOPT PROPOSED REGULATIONS: The Commonwealth of 
the Northern Mariana Islands, State Board of Education (the Board). HEREBY 
ADOPTS AS PERMANENT regulations the PSS Rules and Regulations which 
were published in the Commonwealth Register at the above-referenced pages, 
pursuant to the procedures of the Administrative Procedure Act, I CMC § 
9 1 04(a). The Board announced that it intended to adopt as permanent, and now 
does so. 

The Proposed Amendment to PSS Rules and Regulations as published, such 
adopted regulations are a true, complete and conect copy of the referenced 
Proposed PSS Procurement Rules and Regulations. and that they are being 
adopted. 

PRIOR PUBLICATION: The prior publication was as stated above. The Board 
adopted the regulation as final at its Special Board meeting of January 1 1 , 2019. 

MODIFICATIONS FROM PROPOSED REGULATIONS, IF ANY: 
None 

AUTHORITY: The Board is required by the Legislature to adopt rules and 
regulations regarding those matters over which the State Board of Education has 
jurisdiction. 

EFFECTIVE DATE: Pursuant to the APA, 1 CMC § 9 1 05 (b), these adopted 
regulations are effective ten ( 1 0) days after compliance with the APA, 1 CMC 
§§9 1 02 and 9 1 04 (a) or (b), which, in this instance, is ten (10) days after this 
publication in the Commonwealth Register. 
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COMMENTS AND AGENCY CONCISE STATEMENT: Pursuant to the AP A, 1 

CMC §9104(a) (2), the agency has considered fully all written and oral submissions 

respecting the proposed regulations. Upon this adoption of the regulations, the 

agency, if requested to do so by an interested person, either prior to adoption or within 

30 days thereafter, will issue a concise statement of the principal reasons for and 

against its adoption, incorporating therein its reasons for overruling the considerations 

urged against its adoption. Please see the following pages for this agency's concise 

statement, if there are any, in response to filed comments. 

ATTORNEY GENERAL APPROVAL for non-modified regulations or regulations 

with NON-material modification: The adopted regulations were approved for 

promulgation by the Attorney General in the above-cited pages of the Commonwealth 

Register, pursuant to 1 CMC §21 53(e) (To review and approve, as to form and legal 

sufficiency, all rules and regulations to be promulgated by any department, agency or 

instrumentality of the Commonwealth government, including public corporations, 

except as otherwise provided by law). 

I DECLARE under penalty of perjury that the foregoing is true and correct and that 

this declaration was executed on the 17th day of May 2019, at Saipan, 

Commonwealth of the Northern Mariana Islands. 

Certified and ordered by: 

Filed and 
Recorded by: 

COMMONWEAL TH REGISTER 

Jani�norio, J.D., Chairperson 
16th CNMI State Board of Education 

onwealth Registrar 
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Department of Lands and Natural Resources 
Anthony T. Benavente 

Lower Base, Caller Box 10007 
Saipan, M P  96950 

Tel: 670-322-9834 Fax: 670-322-2633 

PUBLIC NOTICE OF CERTIFICATION AND ADOPTION 
OF REGULATIONS OF 

The Department of Lands & Natural Resou rces 

PRIOR PUBLICATION IN THE COMMONWEALTH REGISTER 
AS PROPOSED REGULATIONS 

Volume 39, Number 1 2, pp 04041 7-040424, of December 28, 2017 

CNM\ 

ACTION TO ADOPT PROPOSED REGULATIONS: The Commonwealth of the Northern 
Mariana Islands, Department of Lands & Natural Resources ("DLNR"), HEREBY ADOPTS 
AS PERMANENT regulations the Proposed Regulations which were published in the 
Commonwealth Register at the above-referenced pages, pursuant to the procedures of the 
Administrative Procedure Act, 1 CMC § 9104(a). The DLNR announced that it intended to 
adopt them as permanent, and now does so. (Id.) I also certify by signature below that: 

as published, such adopted regulations are a true, complete and correct 
copy of the referenced Proposed Regulations, and that they are being 
adopted without modification or amendment. 

PRIOR PUBLICATION: The prior publication was as stated above. 

MODIFICATIONS FROM PROPOSED REGULATIONS, IF ANY: None. 

AUTHORITY: The Department has the authority to adopt rules and regulations in 
furtherance of its duties and responsibilities pursuant to 1 CMC § 2654 

EFFECTIVE DATE: These regulations were proposed on December 28, 2017 and are 
hereby being adopted as Permanent Regulations of the Department of Lands and Natural 
Resources pursuant to 1 CMC §9102and §9104 (a) or (b), which, in this instance, is ten 
(10) days after publication in the Commonwealth Register. 

COMMENTS AND AGENCY CONCISE STATEMENT: Pursuant to the APA, 1 CMC sec. 
9 1 04(a)(2), the agency has considered fully all written and oral submissions respecting the 
proposed regulations. Upon this adoption of the regulations, the agency, if requested to do 
so by an interested person, either prior to adoption or within 30 days thereafter, will issue a 
concise statement of the principal reasons for and against its adoption, incorporating 
therein its reasons for overruling the considerations urged against its adoption. 

The adopted regulations were approved for promulgation by the Attorney General in the 
above-cited pages of the Commonwealth Register, pursuant to 1 CMC sec. 21 53€ (To 
review and approve, as to form and legal sufficiency, al rules and regulations to be 
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promulgated by any department, agency or instrumentality of the Commonwealth 
government, including pubic corporations, except as otherwise provided by law). 

I DECLARE under penalty of perjury t�at the foregoing is true and correct and that this 
declaration was executed on the ( day of May, 2019, at Saipan, Commonwealth of 
the Northern Mariana Islands. 

Certified and ordered by : 

A��AVENTE 
Secretary, Department of Lands and Natural Resources 

Filed and 
Recorded by: 

Commonwealth Registrar 

Date 

Date 

Pursuant to 1 CMC § 2 1 53(e) (AG approval of regulations to be promulgated as to form) 
and 1 CMC § 9 1 04(a)(3) (obtain AG approval) the certified final regulations, modified as 
indicated above from the cited proposed regulations, have been reviewed and approved as 
to form and legal sufficiency by the CNMI Attorney General, and shall be published (1 
CMC § 2 1 53(f) (publication of rules and regulations). 

ti- 1--1 
Dated the :?/- day of ! 1tty , 2019. 

EDWARD MANIBUSAN 
Attorney General 
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Office of the Secretary 

Department of Finance 

P.O. Box 5234 CHRB SAIPAN, MP 96950 TEL (670) 664-1100 FAX: (670) 664- 1 1 1 5  

PUBLIC NOTICE OF CERTIFICATION AND ADOPTION 
OF REGULATIONS OF THE 

DEPARTMENT OF FINANCE 

PRIOR PUBLICATION IN THE COMMONWEAL TH REGISTER 
AS PROPOSED REGULATIONS 

Volume 4 1 ,  Number 04, pp 041620-041626, of April 28, 2019 

Regulations of the Department of Finance: Chapter 70-40.8 Electronic Gaming 

ACTION TO ADOPT PROPOSED REGULATIONS: The Commonwealth of the Northern Mariana 
Islands, Department of Finance ("DOF"), HEREBY ADOPTS AS PERMANENT the Proposed Regulations 
which were published in the Commonwealth Register at the above-referenced pages, pursuant to the 
procedures of the Administrative Procedure Act, 1 CMC § 9104(a). The OOF announced that it intended 
to adopt them as permanent, and now does so. I also certify by signature below that: 

As published, such adopted regulations are a true, complete and correct copy of the referenced Proposed 
Regulations, and that they are being adopted without modrfication or amendment 

PRIOR PUBLICATION :  The prior publication was as stated above. These regulations were adopted as 
final on May 22, 2019. 

MODIFICATIONS FROM PROPOSED REGULATIONS, IF ANY: None 

AUTHORITY: These regulations are promulgated under the authority set forth in the Commonwealth 
Code including, but not limited to, 1 CMC § 2553, 1 CMC § 2557, and 4 CMC § 1 503. 

EFFECTIVE DATE: Pursuant to the APA, 1 CMC sec. 91 05(b), these adopted regulations are effective 
1 0  days after compliance with the APA, 1 CMC §§ 9102 and 91 04(a) or (b), which, in this instance, is 1 0  
days after this publication in the Commonwealth Register. 

COMMENTS AND AGENCY CONCISE STATEMENT: Pursuant to the APA, 1 CMC sec. 91 04(a)(2), the 
agency has considered fully all written and oral submissions respecting the proposed regulations. Upon 
this adoption of the regulations, the agency, if requested to do so by an interested person, either prior to 
adoption or within 30 days thereafter, will issue a concise statement of the principal reasons for and 
against its adoption, incorporating therein its reasons for overruling the considerations urged against its 
adoption. Please see the following pages for this agency's concise statement, if there are any, in 
response to filed comments. 
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ATTORNEY GENERAL APPROVAL: The adopted regulations were approved for promulgation by the 
Attorney General in the above-cited pages of the Commonwealth Register, pursuant to 1 CMC sec. 
2 1 53(e) (To review and approve, as to form and legal sufficiency, all rules and regulations to be 
promulgated by any department, agency or instrumentality of the Commonwealth government, including 
public corporations, except as otherwise provided by law). 

I DECLARE under penalty of perjury that the foregoing is true and correct and that this declaration was 
executed on the _th day of May, 2019, at Saipan, Commonwealth of the Northern Mariana Islands. 

Certified and ordered by: 

Connie Agulto, 
Acting Secretary of F1 

Filed and 
Recorded by: 

Esther S . Nesbitt 
Common 'ealth Registrar 
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COMMONWEALTH PORTS AUTHORITY 
Main Office: FRANCISCO C. ADA/SAIPAN INTERNATIONAL AIRPORT 

P.O. Box 501055, Saipan, MP 96950·1055 
Phone: (670) 237-6500/1 Fax: (670) 234-5962 

E-mail Address: cpa.admin@pticom.com 
Website: www.cpa.gov.mp 

PUBLIC NOTICE OF CERTIFICATION AND ADOPTION OF REGULATIONS FOR THE 

COMMONWEALTH PORTS AUTHORITY (CPA) 

PRIOR PUBLICATION IN THE COMMONWEALTH REGISTER AS PROPOSED RULES ANO 

REGULATIONS 

Volume 41, Number 1, pp 041332-38, of January 28, 2019 

Addition of NMIAC § 40-40-620 to the Commonwealth Ports Authority Personnel Rules and 

Regulations 

ACTION TO ADOPT THESE PROPOSED RULES AND REGU LATIONS: The Commonwealth Ports Authority 

HEREBY ADOPTS AS PERMANENT NMIAC § 40-40-620, which was published in the Commonwealth 

Register pursuant to the procedures of the Administrative Procedure Act, 1 CMC § 9104(a). I certify by 

signature below that as published, such adopted regulations are a true, complete, and correct copy of the 

referenced Proposed Regulations, and that they are being adopted without modification. 

PRIOR PUBLICATION: These regulations were published as Proposed Regulations in Volume 41, Number 

1, pp 041332-38 of the Commonwealth Register. 

AUTHORITY: The authority for promulgation of regulations for CPA is set forth in 2 CMC § 2122. 

EFFECTIVE DATE: NMIAC § 40-40-620 will become effective ten days after publication of this Notice of 

Adoption in the Commonwealth Register. 1 CMC § 9105(b). 

COMMENTS AND AGENCY CONCISE STATEMENT: During the 30-day comment period, the Authority 

received no comments regarding the proposed regulations. No individual requested the Authority issue 

a concise statement of the principal reasons for and against the adoption of the proposed amendments. 

In March 2019, CPA inadvertently routed for signature a "Public Notice of Certification and Adoption of 

Regulations for the Commonwealth Ports Authority" for the adoption of the proposed regulations. That 

public notice was published in Volume 41, Number 3, pp 041423-24, of the March 28, 2019, 

Commonwealth Register. That notice mistakenly stated that the Personnel Committee recommended that 

the CPA Board of Directors adopted the proposed regulations on December 10, 2018, and that the Board 

of Directors adopted the proposed regulations as final at a December 18, 2018, Board of Directors 

meeting. The intent of this notice is to correct those errors and properly adopt the proposed regulation 

pursuant to the procedures of the Administrative Procedure Act. 

At a Personnel Committee meeting held on March 14, 2019, the Committee agreed to recommend to the 

Board of Directors that the proposed regulations be adopted without further revisions. The Board of 

Directors adopted the proposed regulations as final at the May 10, 2019, Board of Directors meeting. 
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TERMS, SUBSTANCE, AND DESCRIPTION OF THE SUBJECTS AND ISSUES INVOLVED: The adopted 

regulation provides the new section NMIAC § 40-40-620. Section 40-40-620 is added to establish that 

directives and other memoranda issued by the Governor of the Commonwealth of the Northern Mariana 

Islands that affect personnel matters will be made applicable to the Commonwealth Ports Authority, and 

the Executive Director may interpret and modify substantive provisions of such directives and other 

memoranda in order to tailor such documents to the Commonwealth Ports Authority. Additionally, NMIAC 

§ 40-40-620 suspends any rules or regulations that conflict with such directives, memoranda, or 

interpretations thereof until such directives, memoranda, or interpretations are deemed no longer 

effective or applicable to the Commonwealth Ports Authority. 

I declare under penalty of p ·ury that the foregoing is true and correct and that this declaration was 

executed on the __ day o 19, at Saipan, Commonwealth of the Northern Mariana Islands. 

Executive Director 

Date: __ 5,__( 17_...__/_l'j-L----

Pursuant to 1 CMC § 2153(e) and 1 CMC § 9104(a)(3) the certified final regulations have been reviewed 

and approved as to form and legal sufficiency by the CNMI Attorney General and shall be published. 1 

CMC § 2153(f). 

s •  
/\..1 q � , 20¢ 

EDWARD MANIBUSAN 

Attorney General 
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COMMONWEALTH OF THE NORTHERN MARIANA ISLANDS 
DEPARTMENT OF LABOR 

ADMINISTRATIVE HEARING OFFICE 

In the Matter of: ) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Labor Case No. 19-024 

Chunhui Pi, 

Complainant, 

v. 

ADMINISTRATIVE 
ORDER OF 
DISMISSAL 

Royal International Travel Corp . dba 
Royal International Travel Agent, 

Respondent. 

I. INTRODUCTION 

On May 1 0, 20 19 ,  mediation was held in in the above-captioned case. Complainant was 

present and unrepresented by counsel. Respondent was represented by Manager Xie 

"Joey" Wei. The parties were unable to settle the dispute. 

II. LEGAL STANDARD 

"The Administrative Hearing Office shall have original jurisdiction to resolve all actions 

involving alleged violations of the labor and wage laws of the Commonwealth . . . . " 3 

CMC § 4942. 

No labor complaint may be filed more than six months after 
the date of the last-occurring event that is the subject of the 
complaint, except in cases where the actionable conduct was 
not discoverable upon the last-occurring event. In such 
instance no labor complaint may be filed more than six 
months after the date a complainant of reasonable diligence 
could have discovered the actionable conduct. . . .  

CDMMDNWEALTH REGISTER 

Administrative Order of Dismissal 
LC- 1 9-024 
Page 1 of2 
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3 CMC § 4962(b ). "If the complaint is not resolved at mediation, a hearing officer may 

then examine the complaint for timeliness. If the complaint is not timely filed, the hearing 

office shall dismiss the complaint with prejudice." NMIAC § 80-20. l -465(e) . 

III. FINDINGS 

1 .  On April 25, 20 1 9, Complainant filed a labor compliant for unpaid wages against 

Respondent. 

2. On May 1 0, 20 19 ,  mediation for the above-captioned case was conducted, but the 

parties failed to resolve their dispute. 

3 .  Based on the allegations in the complaint, Complainant's claim for unknown 

amount of unpaid wages spans throughout Complainant' s  period of employment 

between June 1 0, 20 1 6  to July 1 8, 20 1 8 . 

4. Based on the information provided by Complainant, the last occurring event that is 

the subject of the complaint was Complainant's last day of employment. 

5 .  Complainant' s last of  employment with Respondent was July 1 8, 20 1 8 . 

6 .  Complainant's claim falls outside the six-month statute of limitations. 

IV. CONCLUSION 

Accordingly, pursuant to NMIAC § 80-20 . 1 -465 (e), the above-mentioned complaint is 

DISMISSED with prejudice. 

So ordered this 14th day of May, 20 19 .  

COMMONWEALTH REGISTER 

Isl 
Jacqueline A. Nicolas 
Administrative Hearing Officer 

Administrative Order of Dismissal 
LC- 1 9-024 
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COMMONWEALTH OF THE NORTHERN MARIANA ISLANDS 
DEPARTMENT OF LABOR 

ADMINISTRATIVE HEARING OFFICE 

In the Matter of: 
Abdur Rahman and 
Md. Monirul Islam Dhali, 

Complainants, 

v. 

Charles A. Manglona, Jamal Fakir and 
Mannan Fakir, j ointly and severally, 

Respondents. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

L.C. No. 18-00l(R) and 
L.C. No. 1 8-002(R) 

ORDER OF DISMISSAL 

This Order to Show Case hearing was conducted on May 3 ,  20 1 8 , in the 
Administrative Hearing Office of the CNMI Department of Labor. Complainants 
appeared and were represented by counsel Joe Hill . Respondents Charles A. 
Manglona and Mannan Fakir appeared; Respondent Jamal Fakir was absent. The 
Department of Labor appeared through investigator Eugene Ogo. Md. J onayed 
Hossain and Hannan Fakir served as translators. 1  Mr. Roly Calayo served as Mr. 
Hill ' s  paralegal assistant. Hearing Officer Jerry Cody, presiding. 

After hearing the testimony and reviewing the record, the Hearing Officer 
makes the following Findings of Fact and Conclusions of Law: 

Procedural History 

Each Complainant filed his labor complaint in the Administrative Hearing Office 
on February 23 , 20 1 8 .  Each Complaint alleged that the complainant was recruited 
in Bangladesh to work in Rota, then travelled to the CNMI after signing a written 
employment contract. Each alleged that Respondents failed to provide work to 
them as had been promised in their contracts . 

1 The Hearing was conducted via an internet Skype connection with the Hearing Officer and 
Complainants and their counsel in Saipan at the Hearing Office and the remaining parties and attendees in 
Rota at the Rota Labor Office. 

1 
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The Hearing Officer immediately noted that the dates of events cited in the 
Complaint raised an issue of whether the complaint would be barred under the 
statute of limitations applicable to labor claims brought in the Administrative 
Hearing Office. [See 3 CMC § 4962(b ).] Before taking any action on possible 
dismissal of the complaint pursuant to 3 CMC § 493 8(d)(4), the Hearing Officer 
wanted to provide the parties with appropriate notice and an opportunity to be 
heard, pursuant to due process principles and 3 CMC § 4947(a) . 

Accordingly, each complainant was ordered to appear at a hearing and to show 
cause as to why his complaint should not be dismissed based on the applicable 
statute of limitations. [See Orders to Show Cause and Notices of OSC Hearing, 
filed in LC No. 1 8-00 l (R) and 1 8-002(R), dated 4/24/20 1 8 .] 

Labor Complaint No. 18-00l(R) : Complainant Abdur Rahman testified that he 
arrived in Saipan on October 27, 20 1 6, and understood that he was supposed to 
wait for Jamal Fakir before proceeding to Rota. [Note : The parties dispute whether 
or not Complainant was instructed to fly to Rota. Complainant claims he was told 
to stay and wait in Saipan; Respondent Mannan Fakir claims he told Complainant 
to come to Rota immediately.] In the end, Complainant stayed on Saipan and no 
work was provided under the contract. With assistance of counsel, Complainant 
filed a labor complaint in the Administrative Hearing Office on February 23 , 20 1 8  
- about 1 6  months after coming to the CNMI . 

Labor Complaint No. 18-002(R) : In his Complaint, Complainant Md. Monirul 
Islam Dhali alleged that he arrived in Rota in September 20 1 6 ; he met with Charles 
Manglona on September 24, 20 1 6, at which time Manglona allegedly explained 
that he had no work for Complainant and that he should go out and find his own 
job.  [Complaint at � 7 . ] .  After struggling to support himself on Rota for three 
months, Complainant moved from Rota to Saipan in December 20 16 .  [Id. at � 8 . ]  
With assistance of counsel, he filed a labor complaint in the Administrative 
Hearing Office on February 23 , 20 1 8  - about 1 7  months after coming to the 
CNMI. 

Upon reviewing the complaint in preparation for mediating the case, the Hearing 
Officer noted that all of complainants ' allegations seemed based on conduct that 
had allegedly occurred more than six months prior to the filing of the complaints . 
If that were the case, both complaints might be barred by the 6-month statute of 
limitations applicable to administrative labor complaints, as set forth in 3 CMC § 
4962(b) . 

2 
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CONCLUSIONS OF LAW 

I. The Applicable Law. 

The applicable statute of limitations for administrative labor claims filed in the 
Administrative Hearing Office is set forth at 3 CMC § 4962(b ) .  The statute states 
that a complaint must be filed no later than six months after the "last-occurring 
event that is the subject of the complaint . . . .  " Id. 

The Commonwealth Employment Act of 2007 ("Act") specifically empowers a 
hearing officer at the mediation stage "to dismiss a complaint as untimely under 
section 4962(b)." 3 CMC § 493 8(d)(4) . 

II. Each of Complainants '  Allegations Accrued More Than Six 
Months Prior to the Filing of the Complaint. Therefore, Each 
Complaint is Barred by the Applicable Statute of Limitations [3 
CMC § 4962(b)] and Should Be Dismissed. 

All allegations contained in the complaint letter occurred in a time period outside 
of the applicable 6-month statute of limitations of 3 CMC § 4962(b) .2 The 
gravamen of each Complaint was that Respondent promised to provide one year of 
work to each Complainant, as set forth in a written employment contracts, but then 
breached those contracts by failing to provide work after Complainants travelled to 
the CNMI to begin the contracts . Each case (LC .  1 8-00 1 and 1 8-002) was filed in 
February 20 1 8  - more than 1 4  months after the "last occurring event that is the 
subject of the complaint."3 3 CMC § 4962(b) . 

In summary, 3 CMC § 4962(b) sets forth that an administrative labor complaint 
must be filed no later than six months after the "last occurring event" that gives 
rise to the complaint. In this case, complainants waited 1 6  months or more after 
their contract was allegedly breached by a failure to provide work, before filing 

2 It should be noted that the Hearing Officer considers al l  allegations and inferences in favor of a 
complainant for purposes of deciding whether the Complaint's allegations fall w ithin the app li cable  the 
statute of limitations. n 

b&v-\ � �flArA � 
3 In the case of Mr. R�n, the "last occurring event" could be considered his departure from Ro to l ive in Saipan 
in December 20 1 6  - he filed his complaint 1 4  months later in February 20 1 8. In the case of Mr. , the "last 
occurring event" could be considered his arrival in Saipan, at which point he waited for a work assignment which 
never issued - he filed his complaint 1 6  months later in February 20 1 8 . 

3 
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their labor complaints. Accordingly, both Complaints should be dismissed 
pursuant to 3 CMC § 493 8(d)(4) and 3 CMC § 4947(a) . 

Notwithstanding this ruling, Complainants ' counsel hinted that he might consider 
refashioning these allegations to set forth another cause of action and file the case 
in Commonwealth Superior Court or U.S .  District Court. This Order shall impose 
no impediment on the parties ' right to seek redress for these alleged violations in 
an alternative forum. Accordingly, the dismissal shall be issued without prejudice. 

Good cause having been shown, IT IS HEREBY ORDERED: 

1 .  Dismissal : For the reasons stated herein, the Hearing Officer concludes that 
all of complainants ' allegations occurred more than six months prior to the filing of 
the complaints [LC 1 8-00 l (R) and 1 8-002(R)], which were each filed on February 
23 , 20 1 8 . Therefore, each case is barred by the statute of limitations applicable to 
labor claims brought before the Hearing Office. 3 CMC § 4962(b ) .  Accordingly, 
both complaints [LC 1 8-00 1 (R) and 1 8-002(R)] are hereby DISMISSED without 
prejudice. 3 CMC § 4947(a) . 

2 .  Appeal: Any person or party aggrieved by this Order may appeal , in 
writing, to the Secretary of Labor within fifteen (15) days of the date of issuance 
of this Order. 3 CMC § 4948(a) . 

DATED: May _9_, 20 1 8  
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COMMONWEALTH OF THE NORTHERN MARIANA ISLANDS 
DEPARTMENT OF LABOR 

ADMINISTRATIVE HEARING OFFICE 

In the Matter of: 
Zajradhara, Zaj i  0.,  

Complainant, 
v. 

Bo Sea Corporation, 
dba Gold Beach Hotel, 

Respondent. 

) Labor Case No. 1 8-003 
) 
) ADMINISTRATIVE ORDER 
) DISMISSING CASE 

) 
) 
) 

��������������). 

The above-captioned case was mediated at the Administrative Hearing Office on 
April 20, 20 1 8 . Respondent was represented by its corporate Secretary, Manuel 
Mangarero, and its accountant, Jess Guen-a. 

The Complaint alleges that Complainant had applied in January 20 1 8  for a 
bartender position at the Gold Beach Hotel, but he had never been contacted about 
the application. During the mediation, Respondent testified that it does not own or 
operate a bar; it employs no bartenders and it has never submitted a CW Petition to 
employ bartenders. Based on these representations, which were recorded by the 
Hearing Office, Complainant asked that the case be dismissed without prejudice. 

Based on the foregoing, the Hearing Officer finds that good cause exists to 
DISMISS this Labor Case. 

Good cause having been shown, IT IS HEREBY ORDERED: 

1 .  Dismissal: Based on the above-noted written request of Complainant to 
dismiss this case, Labor Case No. 1 8-003 is hereby DISMISSED without 
prejudice. 3 CMC § §  4947(b) and (d)( l l ) . 

2. Appeal :  Any person or party aggrieved by this Order may appeal, in 
writing, to the Secretary of Labor within fifteen (15) days of the date of issuance 
of this Order. 3 CMC § 4948(a). 

DATED: April ·2.o ' 20 1 8  
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· COMMONWEALTH OF THE NORTHERN MARIANA ISLANDS 
DEPARTMENT OF LABOR 

ADMINISTRATIVE HEARING OFFICE 

In the Matter of: 
Wang, Xingcong, 

Complainant, 

v. 

Green Life Noni Corporation, 
Respondent. 

) 
) 
) 
) 
) 
) 
) 
) 

Labor Case No. 1 8-04 1 

ADMINISTRATIVE ORDER 

This case came on for hearing on August 22 and 29, 20 1 8 ,  in the Administrative 
Hearing Office of the CNMI Department of Labor ("DOL"). Complainant Wang, 
Xingcong appeared without counsel. Respondent Green Life Noni Corporation 
appeared through its representative, Jin, Yuj i . 1  The DOL Enforcement Section 
appeared through investigator Ben Castro. Mr. Xuchong ("Steven") Liang served 
as translator for Mr. Wang; Sophie Delos Reyes served as translator for Ms. Jin. 
Hearing Officer Jerry Cody, presiding. 

After hearing the testimony and reviewing the record, the Hearing Officer 
makes the following Findings of Fact and Conclusions of Law: 

FINDINGS OF FACT 

This labor complaint was brought by Complainant Wang, Xingcong ("Employee") 
against Green Life Noni Corporation ("Employer") on May 22, 20 1 8 . In essence, 

· Complainant alleged that Employer had breached a written employment contract 
by failing to provide work to Employee in breach of its obligations under the 
contract. Complainant requested damages of "back pay" from the Employer, as 
well as reimbursement for certain expenses that he had been required by Employer 
to pay, which he claimed should have been the responsibility of Employer. [A 
copy of the letter Complaint was entered into evidence as Hearing Exhibit 2. The 
Complaint was signed and filed on 5/22/20 1 8 .] 

1 Ms. Jin, Yuji appeared at Hearing as a representative of Employer and presented a Power of Attorney to 
establish that she had been appointed in March 20 1 6, by Employer's corpprate President (her sister), Jin 
Wenji, to manage all transactions pertaining to the Corporation. A copy of the Power of Attorney was 
entered into evidence as Hearing Exhibit 1 .  
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Employer owns and operates a small retail shop in Saipan that specializes in selling 
noni-related products (i .e . ,  products containing noni). Employer is also engaged in 
developing, manufacturing and marketing certain noni-related products. 

Power of Attorney:  In March 20 1 6, Employer' s President, Jin Wenj i, executed a 
Power of Attorney appointing her sister, Jin, Yuj i, as her Attorney In Fact with 
authority to manage all transactions pertaining to the Corporation. [A copy of the 
Power of Attorney given to Jin, Yuji was entered into evidence as Hearing Ex. l .] 

Sales Agreement: On April 1 ,  20 1 6, Employer and Linyi Mingkuang Trading 
Company entered into a Sales Agreement, pursuant to which Employer sold 400 
shares or common stock or 40% of its company to Linyi Mingkuang Trading 
Company ("LMT"). 2 Under the terms of the Sales Agreement, LMT was to pay 
Employer $40,000 and provide laboratory equipment valued at $ 1 0,000. [A copy 
of the Sales Agreement was entered into evidence as Hearing Exhibit 4.] After the 
Sales Agreement was signed in 20 1 6, Employee helped LMT to send to Employer 
$40,000 and the laboratory equipment.3 

Employment Contract: On March 30,  20 1 7, Employer and Employee entered 
into a written employment contract for the stated term of 1 2  months.4 [A copy of 
the employment contract (hereinafter, "Contract") was entered into evidence as 
Hearing Exhibit 3 .] (Employee had returned to Saipan from China in mid-March 
20 1 7, with new samples of cosmetic products that he had developed for Linyi 
Ming Kuang Trading Corporation.) Under the Contract, Employer agreed to 
employ Employee as a "formulation technician" at a wage of $ 1 ,800 per month; 
the principle place of work was designated as Chalan Kanoa. [Id. at p. 1 ,  � 4.] The 
Contract contained provisions for termination for cause as well as termination for 
economic necessity. [Id. at �� 9 and 1 0 .] One contractual provision stated that the 
Contract constituted the "entire agreement of the parties" that would "supersede 
any other agreement, written, verbal or otherwise." [Id. at � 1 3 .] 

2 It remains somewhat unclear whether the buyer in this transaction was LMT or Complainant Wang, 
Xingcong. The Sales Agreement states that Jin, Wenj i  represented Employer and Complainant Wang, 
Xingcong represented Linyi Mingkuang Trading Company. Nevertheless, Special Minutes of a meeting 
of the Board of Directors of Green Life Noni Corp., prepared on April 1 3 ,  20 1 6, l ist Mr. Wang as both an 
officer (Vice President) and a shareholder of 800 shares of common stock of Green Life Noni Corporation 

3 On March 1 0, 20 1 7, prior to signing the Employment Contract, Employee resigned as Vice President of 
Green Life Noni Corporation. On March 30, 20 1 7, Complainant signed the employment contract to 
become an employee of Employer's company. 

4 The Contract stated: "The term of this contract is a period of twelve ( 1 2) months, commencing upon 
the date of the approval of this contract." [Id at if 3 .] 
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CW-1 Visa : In about April 20 1 7, Employer submitted a CW Petition to the U.S .  
Citizenship and Immigration Service (USCIS) to employ Employee in a CW- 1 
status. On January 5 ,  20 1 8, USCIS approved the Petition and issued a Notice of 
Action, which noted that Employee had been approved for a CWl status from 
1 /03/201 8  to 1 0/0 1 /20 1 8 . [A copy of USCIS ' s  Notice of Action (Approval Notice) 
regarding Wang, Xingcong was entered into evidence as Hearing Exhibit 5 .] In 
January 20 1 8, Employee obtained a CW-visa to enter the CNMI; Employee arrived 
in Saipan on February 2, 20 1 8 . [Testimony of Mr. Wang.] 

As soon as Employee arrived in Saipan, he met Jin, Yuji at Employer' s  
store/factory in Chalan Kanoa and inquired as to when he could start working. 
At this point, Ms. Jin, Yuj i, who was Employer' s  sole representative on Saipan, 
told Employee that she was leaving for a one month vacation, but that she would 
give him instructions when she returned to Saipan. After Jin returned to Saipan in 
March 20 1 8 , she informed Employee that he needed a food handler ' s  permit before 
he could begin working. Both parties agree that Jin assisted Employee in filling 
out the necessary forms to obtain the permit. [Testimony of Mr. Wang and Ms. 
Jin.] Nevertheless, Jin, Yuji never gave Employee a workspace, noni products and 
tools so that he could perform his "reformulation" of noni-related products. Id. 

Labor Claim: Over the course of the next 3 -4 months (February to May 20 1 8), 
Employer and Employee had discussions regarding the noni business that 
ultimately culminated in the breakdown of relations and Employee' s  filing of a 
labor complaint. Each party - Complainant Wang, Xingcong and Jin, Yuji for 
Respondent - presented starkly different versions of their dealings in this period. 

Complainant (Employee) claims he was ready and willing to work for Employer 
from February to May 20 1 8, but that Employer failed to provide him with the tools 
and location needed for him to perform his job .  [Testimony of Mr. Wang.] 

Employer denies that Employee was ready to work. Ms. Jin claims, instead, that in 
April 20 1 8, Employee tried to negotiate a change in the Sales Agreement between 
Employer and LMT. Ms. Jin admitted that at one point, she offered to pay $78,000 
to Employee to settle this dispute, provided that Employee would agree to leave 
the CNMI and cease his business operations here. Ms. Jin testified that in late 
April 20 1 8 , she offered to sell 1 00% of the shares of the Green Life Noni Corp. to 
Employee or MTC:  Jin alleged that she even prepared an agreement to transfer the 
company' s  shares to Employee but later, Employee changed his mind and wanted 
to check with a lawyer. [Testimony of Ms. Jin.] In any case, Ms. Jin admits that 
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she did not terminate Employee despite her claim that he was refusing to perform 
work as set forth in the Contract. 

On May 22, 20 1 8, Employee filed a labor complaint in the Administrative Hearing 
Office, alleging that Employer had breached the Contract by failing to provide him 
with work promised in the Contract. [A copy of the Complaint was entered into 
evidence as Hearing Exhibit 2.] 

Determinati01;1: DOL's  Enforcement Section investigated this case and concluded 
that Employer had breached the Contract and violated CNMI labor laws or 
regulations by failing to provide work to Employee after he arrived in Saipan in 
February 20 1 8 . The investigator noted that even though Employer claimed that 
Employee had refused to begin working, Employer had not terminated Employee, 
as called for in the Contract. Additionally, Employer improperly required 
Employee to pay for his own processing fees, workman' s  compensation and his 
food handler' s certificate. [A copy of the Determination was entered into evidence 
at Hearing Exh�bit 7 - see Findings and Recommendation at pp. 2-3 ; and testimony 
of Mr. Castro .] 

CONCLUSIONS OF LAW 

Summary: Based on the facts presented, the Hearing Officer agrees with the 
Determination and finds that Employer breached the Contract by failing to provide 
work to Employee from the date of his arrival in Saipan until May 20 1 8 , when he 
filed his Complaint. After hearing the testimony and evaluating the credibility of 
the parties, the Hearing Officer finds Employee' s  version of events to be more 
credible than that of Employer. Even if Employer had reasons to argue that 
Employee had breached his own obligations, Employer failed to act to terminate 
the Contract. Accordingly, Employer remains liable for damages for breach of 
contract, as set forth below. 

Employer Breached Its Contractual Obligation To Provide Work and Pay 
Salary To Employee Upon His Arrival In The CNMI In February 2018. 

According to the Contract entered between the parties in March 20 1 7, Employer 
agreed to pay Employee a salary of $ 1 ,800 per month in exchange for his 
performance as a "reformulation technician." The Contract term was 1 2  months 
although Employee's  CWl status was set to. expire after 8 months - on October 1 ,  
20 1 8 .  [See contract at Hearing Exhibit 3 ;  USCIS Notice at Hearing Exhibit 5 .] In 
January 20 1 8, Employee was granted a CW- 1 visa that allowed him to work from 
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February until October 1 ,  20 1 8 . [Hearing EXhibit 5 .] Employee arrived in Saipan 
on February 2, 20 1 8, ready to perform his obligations under the contract. At that 
point, Employer had an obligation to provide Employee with the direction, work 
space and tools necessary to allow him to perform his services (the formulation of 
noni-related products) for the company. 

Beginning in February 20 1 8 , Employer' s management failed to provide direction, 
a viable workspace, raw materials or tools to Employee. Instead, Employer' s 
manager left Saipan on vacation for one month. Upon her return, she continued to 
fail to adequately establish Employee in a factory location with the necessary tools 
and materials to perform his services. The breakdown in relations between the 
parties cannot be fully documented, given that both parties give versions of events 
that cause the Hearing Officer to question veracity. Nevertheless, if Employer had 
reason to believe that Employee was at fault, Employer could have acted to 
terminate the contract for cause (contract at � 9); yet it failed to do so. After 
months of attempting to reach a "solution" that would provide him with his agreed
upon salary, Employee filed a labor complaint on May 22, 20 1 8 . [See Complaint 
at Hearing Exhibit 2 . ]  

Contract Damages for Lost Wages: Enforcement investigated this case and 
determined that as a result of Employer' s  failure to provide a means for Employee 
to perform his work, the contract was breached; thereby supporting an award of 
damages for lost wages for a period of eight months: February through September 
20 1 8 . Such wages amount to $ 1 4,400 .00 .  [See Determination at Hearing Exhibit 
14 ,  p .  3 (Recommendation) .] The Hearing Officer agrees with this conclusion and 
the calculation of damages. 

Reimbursement for Expenses: Employer admitted at hearing that it failed to 
reimburse Employee for monies he had expended for his visa processing fee 
($450), his workmen's compensation insurance ($275) and his food handler' s 
certificate ($85). These expenses were substantiated by documentary evidence 
submitted by Employee at Hearing Exhibits 8 ,  9 and 1 0 .  Investigator Ben Castro 
found that Employee was entitled to reimbursement for these amounts in the total 
amount of eight hundred and ten dollars ($8 1 0) .  The Hearing Officer agrees that 
$8 1 0.00 should be paid to Employee as reimbursement for these expenses. 

II 

II 
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The Department being fully advised and good cause having been shown, IT IS 
HEREBY ORDERED: 

1 .  Judgment: Based on the above findings and conclusions, judgment is 
hereby entered in favor of Complainant Wang, Xingcong and against Respondent 
Green Life Noni Corporation on Labor Case No. 1 8-04 1 ,  filed on May 22, 20 1 8  
(Hearing Exhibit 2). 

2 .  Award: Based on the above findings and conclusions, Complainant is 
awarded $ 14,400.00 in contractual damages for lost wages due to Respondent' s 
breach of contract. In addition, Complainant is awarded $ 8 1 0 .00 as reimbursement 
for costs he expended during the contract, which should have been paid by 
Respondent. The total award to Complainant Wang, Xingcong is $ 1 5 ,21 0.00.  
Respondent Green Life Noni Corporation is ORDERED to pay the award of 
$ 1 5 ,2 1 0 .00 to Complainant by delivering a cashier' s check or postal money order 
for that amount (payable to Wang, Xingcong) to the Hearing Office no later than 
thirty (30) days after the date of issuance of this Order. 

3 .  Appeal: Any person or party aggrieved by this Order may appeal, in 
writing, to the Secretary of Labor within fifteen ( 1 5) days of the date of issuance 
of this Order. 3 CMC § §  4948(a). 

DATED: December 27, 20 1 8  
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COMMONWEALTH OF THE NORTHERN MARIANA ISLANDS 
DEPARTMENT OF LABOR 

ADMINISTRATIVE HEARING OFFICE 

In the Matter of: 

Juan M. Pua, 

v. 

Complainant, 

Labor Case No. 18-049 

ADMIN ISTRATIVE 
ORDER 

Suwaso Corporation dba Coral Ocean Golf 

Resort, 

) 

) 

) 
) 

) 
) 

) 
) 

) 
) 
) 

) 

) 

) 
Respondent. 

This matter was scheduled for an Administrative Hearing on April 24, 20 1 9  at 9:00 a.m. at the 

Administrative Hearing Office. Respondent was present and represented by Attorney Colin 

Thompson. Complainant failed to appear. 

Pursuant to NMTAC § 80-20. 1 -480(1) . .. [e]xcept for good cause shown, failure of a party to appear 

at a hearing after timely being served notice to appear shall be deemed to constitute a waiver of 

any right to pursue or content the allegations in the complaint. If a party defaults, the hearing 

officer may enter a final order containing such findings and conclusions as may be appropriate." 

Upon a review of the record, the undersigned hearing officer declares the following findings of 

fact and conclusions of law: 

I .  On October 1 5. 2018, Complainant Juan M. Pua ("Complainant"') filed a labor complaint 

against Respondent Suwaso Corporation dba Coral Ocean Golf Reso11 ("Respondent") for 

wrongful termination, unpaid wages, negligence and discrimination; 

2. On January 29, 2 0 1 9, the pa11ies attended mediation but failed to resolve the matter; 
3. An Order Referring Parties for lnvcstigation and Notice of Hearing was promptly issued 

and hand-delivered to the parties at the conclusion of mediation; 

4. The notice indicated the date. time, and place of the scheduled Administrative Hearing; 

5. Pursuant to NMIAC § 80-20. 1 -475(d), Complainant was duly served with adequate notice 

of the above-mentioned hearing date, time and location; 
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6. The parties participated in an investigation conducted by the Department's Enforcement 

Section ("Enforcement''); 

7. Upon conclusion of the investigation, En forcement issued and served a written 

determination recommending dismissal of Complainant's claim; 

8. Unfortunately, the written determination also referenced the incorrect hearing date-which 

was obviously incorrect as the hearing officer has the sole authority to schedule or 

reschedule matters; 

9. Much effort was made to correct and noti ry the parties of the correct date as staff from the 

Administrative Hearing Office and Enforcement made numerous attempts to contact and 

verbally notify the parties of the mistaken date; 

l 0. On April 24, 20 1 9, Complainant failed to appear for the Administrative Hearing; 

1 1 .  At the Administrative Hearing, the aforesaid staff testified that, using the contact 

information provided by Complainant, Complainant systematically dodged calls from the 

Department's landline; 

1 2 .  Further, when Enforcement called using an unknown number, an unnamed party answered 

and indicated that Complainant is, suddenly, no longer available; 

1 3 .  Pursuant to NMlAC §80-20 . 1 -475(c), it is the parties' responsibility to keep contact 

information in the Department's records up to date and accurate; 

14.  Testimony from staff demonstrated that Complainant was uncooperative, evasive, and 

unwilling to participate in  the adjudicated proceedings; and 

1 5. No other cause was shown for Complainant's failure to attend. 

In consideration of the above findings and conclusions, the undersigned hearing officer deems 

default judgement is appropriate. Accordingly, pursuant to NMlAC §80-20.1 -480(1), default 

judgement is hereby entered in favor of Respondent. 

So ordered this 25th day of April, 2019.  
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COJ\tThilONWEALTH OF THE NORTHERN MARIANA ISLANDS 

DEPARTMENT OF LABOR 

AD1\1INISTRATIVE HEARING OFFICE 

In the l\·:latter of: 

Zaji 0. Zajradhara, 

v. 

Complainant, 

Labor Case No. 18-059 

ADl\UNISTRA TIVE 
ORDER 

Woo Jung Corporation, 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Respondent. 

I. INTRODUCTION 

This matter came for an Administrative Hearing on :t\fay 8, 20 1 9  at 9 :00 a .m. in the 
Administrative Hearing Office of the CNMI Department of Labor. Complainant Zaji 0. 
Zajradhara (hereinafter, "Complainant") appeared without counsel. Respondent Woo 
Jung Corporation ("hereinafter, "Respondent") appeared without counsel and was 
represented by Secretary Eunhee Chung and Translator/Agent for Service of Process Jin 
Koo Cho. The Department' s Enforcement S ection ("Enforcement") \Vas  also present and 
represented by Investigators JeITick Cruz and Bonifacio Castro. 

TI. LEGAL STANDARD 

The Administrative Hearing Office has original jurisdiction to resolve all employment 
preference claims. 3 CMC § 4525(b) . 

"Citizens and CN1--H pennanent residents and U.S.  permanent residents shall be  given 
preference for employment in the Commonwealth." 3 CMC § 452 1 ;  see also 1\11\.HAC § 
80-20. 1 - 1 0 1  ("It is the policy of the Commonwealth that citizens, CNMI permanent 
residents and U.S. pennanent residents shall be given preference for employment in the 
private sector workforce in the Commonwealth . . . .  ") .  
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"A citizen or CNMI permanent resident or U.S. permanent resident who is qualified for a 
job may make a claim for damages if an employer has not met the requirements of 3 
CMC § 4525, the employer rejects an application for the job without just cause, and the 
employer employs a person who is not a citizen or CNMI permanent resident or U.S. 
permanent resident for the job." 3 CMC § 4528(a) 1 ; see also NMIAC § 80-20 . 1 -455(±) 
("Any citizen, CNMI permanent resident, or U.S. permanent resident who is qualified for 
a job, as described in a job vacancy announcement, may file a complaint making a claim 
for damages if an employer rejects an application for the job without just cause and the 
employer employs a person who is not a citizen, CNMI permanent resident, or U.S. 
permanent resident for the job.") ;  see also NMIAC § 80-20. l -220(a) ("No employer may 
hire a foreign national worker, transitional worker, or other nonimmigrant alien if a 
qualified citizen, CNMI permanent resident, or U.S. permanent resident applied for the 
job in a timely fashion.") .2 

The Department' s  regulations provide further guidance.3 Thereunder, " [t]he term 'just' 
cause'  for rejecting an application for employment includes the lawful criteria that an 
employer normally applies in making hiring decisions such as rejecting persons with 
criminal records for positions of trust, rejecting persons who present fraudulent or 
inaccurate documentation in support of the application; rejecting persons without an 
education degree necessary for the position, rejecting persons with unfavorable 
recommendations from prior employment, rejecting persons with an employment history 
indicating an ability to perform the job successfully, rejecting persons with an 
educational background making it unlikely that the necessary education or training to 
hold the position could be accomplished successfully within a reasonable time; and 
similar just causes." NMIAC § 80-20. 1 -455(±)(1) .  Notably, the aforementioned list of 
"just causes" is not exhaustive. "Any criteria in making hiring decisions advanced in 

1 Section 4525 states, "[i]n the full-time workforce or any employer, the percentage of citizens, U.S. permanent 
residents, and CNMI permanent residents and their immediate relatives employed shall equal or exceed the 
percentage of citizens, U.S.  permanent residents, and CNMI permanent residents and their immediate relatives in the 
available private sector workforce unless attainment of this goal is not feasible within the current calendar year after 
all reasonable efforts have been made by the employer." 3 CMC § 4525. "The current percentage specified by the 
Department . . .  is 30%." NMIAC § 80-20. l -2 1 0(c)(3). This provision, however, "shall not apply to employers of 
fewer than five employees, provided however, the Secretary may, by regulation, require each business to have a 
least one employee who is a citizen or CNMI permanent resident and U.S.  permanent resident, or remove the 
exemption available to employers against whom two or more judgments are entered in Department proceedings in 
any two year period. "No waivers are available with respect to the workforce participation objective." NMIAC 80-
20. 1 -2 l O(f); contra NMIAC §80-20. 1 -2 1 5 . 

2 "The Secretary shall promulgate regulations to implement the intent of this chapter pursuant to the Administrative 
Procedures Act including any delegation of the Secretary's duties as imposed herein to any employee of the 
Department." 3 CMC § 4530. 

3 Section 4530 states, "The Secretary shall promulgate regulations to implement that intent of this chapter pursuant 
to the Administrative Procedures Act including any delegation of the Secretary's duties as imposed herein to any 
employee of the Department." 3 CMC § 4530. 
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support of just cause must be consistent with the published job vacancy announcement 
for the job and must be a part of the employer' s  established hiring procedures." NMIAC 
§ 80-20. 1 -455(£)(2). 

Violations of the Commonwealth employment preference statute may result to a damage 
award of up to six months ' wages, as well as sanctions of up to $2,000 against the 
employer. 3 CMC § 4528(f)( l )  and (f)(2) . Appeals and judicial review, if any, are 
governed by 3 CMC § 4528(g) and (h), respectively. 

III. FINDINGS OF FACT AND CONCLUSIONS OF LAW 

1 .  On December 2 1 ,  20 1 8, Complainant filed a labor case against Respondent. 

2 .  The aforementioned complaint simply alleged: 

Woo Jung Corporation 
1 8-09-63 127 

On 9-30-20 1 8, I sent a request to the Secretary of the 
CNMI dept [sic] of labor to please forward my resume 
to the company above-stated. I was informed that said 
request has been fulfilled. I was neither contacted nor 
interviewed. Through, the position was for a CW- 1 
Visa. 

I am requesting full back pay; plus disciplinary action 
taken upon this employer. 

3 .  Complainant did not identify the legal basis of his claim and failed to cite the 
statute for the alleged violation. Based upon the record and verbal confirmation by 
the Complainant, the undersigned construes Complainant' s  claim to be a violation 
of the Commonwealth Employment Act of 2007, Public Law 1 5- 1 08 ,  and codified 
under 3 CMC § §  45 1 1  et. seq. 

4. The Administrative Hearing Office has original jurisdiction of this claim. 

5 .  Pursuant to NMIAC § 80-20 . l -465(a), a mediation was noticed and held on 
February 27, 20 1 9  at 1 :30  p.m. at the Administrative Hearing Office. The parties 
failed to resolve the dispute. 
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6. Pursuant to 3 CMC §4528(c) and NMIAC § 80-20. l -470(a), the case was referred 
to the CNMI Department of Labor · Enforcement Section ("Enforcement") for 
investigation. 

7. An investigation was conducted and a written determination was issued, filed, and 
served by Enforcement. 

8 .  A prehearing conference was noticed and held on May 8 ,  20 1 9  at 9 :00 a.m. at the 
Administrative Hearing Office. At that time, the parties waived conflicts for 
recusal. Subsequently, as required pursuant to the Notice of Prehearing 
Conference issued April 9, 20 1 9, the parties exchanged witness lists, exhibits to be 
introduced at the Administrative Hearing, a declined to engage in additional 
settlement negotiations. Further, the Administrative Hearing Officer denied 
Complainant' s  request for additional discovery of USCIS Petitions ever filed by 
Respondent between a period of several months. In support of the denial, the 
Administrative Hearing Officer stated, on the record, that the request was 
overbroad and irrelevant and unnecessary to Complainant' s  preference claim in 
consideration of the proposed exhibits exchanged, specifically, the Respondent' s  
workforce listing. The Administrative Hearing Officer granted Complainant' s  
request to provide notice to Mr. James Ulloa from CNMI Department of Labor, 
Division of Employment Services ("DES") to attend the scheduled administrative 
hearing. No other motions or requests were submitted or filed with the 
Administrative Hearing Office. 

9 .  An administrative hearing on the abovementioned complaint was held on May 8, 
20 1 9  at 9:00 a.m. at the Administrative Hearing Office. 

1 0 . During the administrative hearing, Complainant called two witnesses: ( 1 )  Mr. 
James Ulloa of DES; and (2) Mr. Jerrick Cruz of Enforcement. 

1 1 . Mr. Ulloa testified, in part, that: 

a. Respondent advertised a new position for a rental sales agent under Job 
Vacancy Announcement # 1 8-09-632 1 7  ("JV A 1 8"). 

b. The Opening Date for JVA 1 8  was September 2 1 ,  20 1 8. 
c. Pursuant to his request, Complainant was referred to JV A 1 8  by the 

Department of Labor on October 1 ,  20 1 8 .  
d. The Closing Date for NA 1 8  was October 6 ,  20 1 8 . 
e. There were 1 0  responses to or applicants for NA 1 8 . 
f. Respondent failed to respond to any of the applicants. 
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g. JV A 1 8  was ultimately cancelled on April 1 6, 20 1 9  due to the devastation 
and reduction in business caused by Super Typhoon Yutu. 

h. To date, no one-much less, a foreign worker-was hired in connection to 
JVA 1 8. 

12 .  Mr. Ulloa also testified, that: 
a. Respondent advertised a renewed position for a rental sales agent under Job 

Vacancy Announcement # 1 9-03-70 1 02 ("NA 1 9"). 
b. The Opening Date for JVA 1 9  was March 6, 20 1 9.4 

c. There were 5 responses to or applicants for JV A 1 9. 
d. Complainant was not referred to and did not apply for NA 1 9. 
e. The Closing Date for JV A 19 was March 2 1 ,  20 19 .  
f. Again, Respondent failed to respond to any of the applicants . 

1 3 .  Mr. Ulloa' s  testimony was credible and uncontested. Further, Mr. Ulloa's 
testimony was corroborated by printouts of the above-referenced N A's with 
notations from the internal system. 

14 .  Of the proposed exhibits submitted during the Prehearing Conference, only the 
following Exhibits were admitted into evidence: 

a. Exhibit # 1 - JVA 1 8-09-63 1 27 (i.e . ,  "NA 1 8") 
b. Exhibit # 2 - NA 1 9-03-70 1 02 (i.e . ,  "JVA 1 9") 
c. Exhibit # 3 - Respondent' s  Total Workforce Listing for the 4th Quarter of 

20 1 8 . 

1 5 .  Mr. Cruz testified, in part, that: 

a. He was the assigned investigator to this case. 
b. Mr. Cruz conducted the interviews and investigation between the parties in 

this matter. 
c. During an interview with Respondent, a representative stated he was 

unaware of their responsibility to cancel NA 1 8  if they no longer intended 
to hire a new rental sales agent. 

d. Mr. Cruz informed Respondent of their responsibilities and referred 
Respondent to DES, namely, Mr. Ulloa. 

e. Based on his interview and investigation, Mr. Cruz submitted a written 
determination recommending judgment in favor of Respondent. 

f. The written determination and recommendation stands as Complainant 
never applied for NA 19 .  

4 Notably, this opening date was well after Complainant filed the present complaint. 
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1 6. Complainant argued that informing Respondent of an employer's responsibility to 
respond and cancel was an improper impediment to the ongoing investigation. 
Complainant' s argument is unpersuasive for the following reasons. First, advising 
the public of the Department's rules and regulations is a practice of Enforcement 
and there was no malicious intent or ulterior motive behind that practice other than 
general education and future compliance. Second, cancellation of the JV A has no 
prejudicial consequence in this particular claim since cancellation is not an 
element of Complainant' s  labor claim, rather speaks to Respondent's compliance 
with agency regulations. Complainant failed to understand that issue remains 
whether a foreign worker was hired over him. 

1 7. Complainant argued certain points in the written determination should be 
considered "moot." Complainant's argument is unpersuasive and irrelevant in 
satisfying the elements of the preference case. Enforcement's  written 
determination is simply a product of their investigation and recommendation to the 
administrative hearing officer. It is not binding or assigned any particular amount 
of deference during an Administrative Hearing. This is particularly true when any 
written or testimonial evidence to the contrary is introduced. While a written 
determination is reviewed and helpful in certain complex or adversarial cases, a 
written determination is taken in a totality of circumstances. Further, any findings, 
decisions, or orders will be based on the full record and credibility of witnesses. 
Therefore, a finding of mootness is not necessary and counterproductive to the 
issue at hand. 

1 8 . A  complainant has the burden to prove the elements of his or her claim. In order to 
prevail on a claim for damages under the employment preference statute, a 
complainant must prove all four elements of the statute: ( 1 )  that he/she was 
qualified for the job; (2) that his job application was rejected by the 
respondent/employer without just cause; (3) the respondent/employer then hired a 
foreign national worker for that positions and; (4) the respondent/employer failed 
to meet the 30% workforce objective requirement. 3 CMC § 4528(a) . 

1 9 . Complainant fails to meet all the elements of his claim in connection to JVA 1 8 . 
Here, there is no evidence to show that Respondent hired anyone, much less a 
foreign worker, over Complainant. In fact, evidence shows that no one was hired 
because Respondent cancelled the JV A as a business decision due to the 
devastation of Super Typhoon Yutu.5 Accordingly, there is no showing that: ( 1 )  

5 "After receiving a referral from the [Department], an employer may take any o f  the following actions: . . .  (4) 
Employers may reevaluate employment needs and hire no one for the proposed position. In this case, the employer 
shall notify the Department that the vacancy no longer exists." NMIAC § 80-20 . l -235(c)(4). 
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Ill 

Respondent rejected Complainant's job application without just cause; and (2) 
Respondent hired a foreign national worker for the advertised position. 
Accordingly, Complainant' s claim must fail. 

20. It is well established precedent that a respondent' s  failure to hire a foreign worker 
over a U.S.  citizen, U.S.  permanent resident, or CNMI permanent resident is fatal 
to a complainant' s  claim for damages under the employment preference statute. 
Zajradhara v. SPN China News Corporation, LC- 1 7-02 1 (Administrative Order 
issued July 1 2, 20 1 8  at 4) ("There are several problems with Complainant meeting 
the elements of this claim, based on the facts of this case. Most important is the 
fact that Employer never hired a foreign national worker, or anyone to fill the 
advertised position. The gravamen of the statutory violation of 3 CMC § 4528(a) 
is that Employer has hired a foreign national worker over a qualified U.S.  citizen 
[or permanent resident] . In this case where no one was hired for the vacant job, 
Complainant cannot " prove this important element of the offense.") ; see also 
Zajradhara v. Haitan Construction Group, LC- 1 7-052 (Administrative Order 
issued May 25, 20 1 8  at 4) ("Complainant Failed To Prove that Employer Had 
Filled the Vacant or Renewed Positions with Foreign National Workers; 
Therefore, Complainant Cannot Prevail under 3 CMC § 4528(a)").6 

2 1 .  It is unknown whether any of the 5 responses to or applicants for JV A 1 9  were US 
citizens, US permanent residents, or CNMI permanent residents. It is further 
unclear whether Respondent actually renewed a foreign worker employee for the 
position advertised under NA 1 9. 7 The above-mentioned issues have no 
consequence for this particular labor case for the following reasons : 

a. The complaint in this matter never alleges a claim in connection to NA 1 9 ; 
and, 

b .  Complainant never applied for JV A 1 9. 

6 Pursuant to the Administrative Procedures Act, agency orders are generally not valid or effective onto any person 
or party until published and filed with the Commonwealth Register and the Governor. l CMC § 9 1 02(d). That 
provision, however, is not applicable to any person or party with actual knowledge of the order. Id. Here, the 
undersigned finds that reference to the yet published orders is valid and effective given that Complainant was a party 
to those cases and served with the order, thus had actual knowledge. 

7 Respondent's Total Workforce Listing for the Fourth Quarter of 20 1 8, admitted into evidence as Exhibit #3 , list 
two sales representatives with green cards. Respondent did not verify which employee, if any, was renewed under 
JVA 1 9 .  
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22. Complainant argued that, since he applied for JV A 1 8, Respondent should have 
also considered him for NA 1 9-despite the fact he never applied for NA 1 9. 
Complainant failed to provide any legal supp01i for this argument.8 

23 .  Failure to respond to, self-refer, be referred to, or otherwise apply for an 
announced position is fatal to a claim for damages under the employment 
preference statute. To hold otherwise would be illogical, impracticable, and most 
importantly, unsupported by the requirements under law. 

24. Further, precedent supports the finding that Complainant' s  argument with respect 
to JV A 1 9  must fail. Zajradhara . v. Karis Company, Ltd. , LC- 1 7-0 1 9  
(Administrative Order issued December 28,  20 1 7  at 6 ("Complainant failed to take 
reasonable steps to deliver his job application to Employer. Because Employer 
never received a job application or resume from Complainant, Complainant cannot 
prove that his application was unjustly rejected by Employer. Given that this is a 
requisite element of the job preference claim, failure to prove this element means 
that the alleged charge must fail."); see also Zajradhara v. Li Feng, LC 1 7-043 
(Administrative Order issued July 1 1 , 20 1 8  at 6) ("Complainant failed to establish 
that Employer rejected Complainant' s  job application without just cause because 
Complainant declined Employer' s offer to interview him for the job . . .  The 
Hearing Officer notes that scheduling a job interview requires the cooperation of 
both parties. If Complainant fails to act responsibly, such conduct, in effect, gives 
Employer an excuse not to go forward with considering the job applicant for the 
vacant (or renewed) position.") ; see also Zajradhara v. Yen 's Corporation, LC- 1 7-
040 (Administrative Order issued July 1 1 , 20 1 8  at 6). 

25 . The logic and reasoning in LC- 1 7-0 1 9, LC- 1 7-043, and LC- 1 7-040 extends to a 
complainant who fails to even apply for a particular job or NA. Entering into an 
employment relationship requires the participation of an applicant and employer. 
If an applicant does not submit an application in response to the NA, the 
employment preference statute does not impose any additional requirements or 
duties onto the non-applicant.9 Further, the Complainant cannot meet the elements 
of his claim, namely, to show that Respondent unjustly rejected his job application 
when he never applied for the job advertised under NA 1 9. 

8 "A motion to recover sanctions and attorney' s fees for an opposing party's advocation of a claim or defense that is 
frivolous, without merit, or in bad faith shall be permitted pursuant to § 80-20.2- 1 40 of this subchapter." NMIAC § 
80-20.2- 1 30(c)(5). "Any complainant or respondent may by motion, file and recover sanctions and attorney's  fees 
for an opposing party's advocation of a claim or defense that is frivolous, without merit, or in bad faith." NMIAC § 
80-20.2- 1 40.  

9 Federal regulations, which falls outside the jurisdiction of this office, may differ. 

COMMONWEALTH REGISTER 

Zajradhara v. Woo Jung Co1poration, LC- 1 8-059 
Administrative Order (for publication) 

Page 8 of 1 0  

VOLUME 41 NUMBER Q5 t-AA'l 28, 2018 PAGE 041880 



26. This matter alludes to certain compliance violations, particularly, failure to take 
action on referrals pursuant to NMIAC § 80-20. l -23 5(c) and good faith effort to 
hire prior to renewals of foreign workers under NMIAC § 80-20. l -235(d) . 
However, such violations are only brought forth by the discretion of the 
Department's  Enforcement Section. Here, Enforcement did not file or consolidate 
a compliance case against Respondent. Imposition of sanctions for 
noncompliance, if any, without notice and opportunity to respond would be 
contrary to due process and improper under the Administrative Procedures Act. 
See 1 CMC § §  9 108-9 1 10 .  Accordingly, the undersigned declines to make any 
findings or conclusions with regards to said compliance issues. 

27. During closing arguments Complainant complained that the undersigned hearing 
officer interrupted him and was argumentative. Upon review of the record, the 
undersigned hearing officer finds that disruptions were appropriate since 
Complainant often mischaracterized testimony, spoke of matters that were not 
entered into evidence or wholly outside the record, was testifying instead of asking 
questions to his witnesses, was presenting cumulative evidence, and was asking 
questions not relevant to the elements of his claim. The undersigned hearing 
officer also finds that the interruptions was necessary to control the proceedings in 
consideration of Complainants violent and disruptive history at the Administrative 
Hearing Office. See Zajradhara v. Yen 's Corporation, LC- 1 7-040 
(INTERLOCUTORY ORDER RE: Closing of Evidentiary Record; Respondent's 
Closing Argument; Sanction of Complainant issued January 22, 20 1 8  at 1 )  
(Complainant was sanctioned pursuant to NMIAC § 80-20 . l -480(c) when he 
"erupted in an unprovoked outburst, then stormed out of the hearing room."). 

28 .  Complainant also stated that "he's  not an attorney" and, in sum, should not be 
expected to adhere to the legal processes and rules. However, during the 
prehearing conference, the parties were advised that, pursuant to NMIAC § 80-
20. 1 -480( e ), the Commonwealth Rules of Evidence applies to the Department' s  
Administrative Hearings. While, strict adherence i s  not required and added 
accommodations are provided, enforcement of relaxed rules of evidence were 
necessary to prevent confusion of the issues and prejudice unto the opposing party. 
Both parties, who were unrepresented by counsel, were provided added 
accommodations in that the Hearing Officer instructed them as to process, made 
clarifying statements, cited rules and regulations verbatim, and examined 
witnesses with follow up questions in order to make a complete record of relevant 
facts. 1 °  Further, the undersigned finds that the rules are necessary to provide 

1° For instance, when Complainant forgot to question Mr. Ulloa on a relevant piece of evidence, namely Exhibit 2 or 
JV A 1 9, the undersigned hearing officer did so. Further, when Complainant questioned a witness regarding an 
unidentified Department Memorandum that was not entered into evidence, the undersigned hearing officer corrected 
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structure and guidance to unrepresented parties. Instead, Complainant is 
attempting to abandon all rules and structure to make arguments unsupported by 
law or any legal authority. Providing legal counsel and completely waiving all 
rules goes far beyond a hearing officer's  duty to provide added accommodations. 
See Zajradhara v. Nippon General Trading Corp. dba Country House Restaurant, 
LC- 1 7-0 1 8  (Administrative Order issued March 1 9, 20 1 9  at 2). 

IV. JUDGEMENT 

Accordingly, based on the above findings of fact and conclusions of law, judgement is 
hereby entered in favor of Respondent, Woo Jung Corporation. 

So ordered this 16th day of May, 20 1 9. 

Isl 
Jacqueline A. Nicolas 
Administrative Hearing Officer 

Complainant that what he was actually referring to was an Executive Order suspending provisions regarding 
reductions in force, a matter wholly unrelated to a employment preference violation. 
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ORIGINAJr 
COMMONWEALTH OF T H E  NORTHERN MARIANA ISLANDS 

DEPARTMENT OF LABOR 
ADMINISTRATIVE H EARING OFFICE 

In the Matter of: 

Zaji 0. Zajradhara, 

v. 

Jin Joo Corporation, 

Complainant, 

Respondent. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Labor Case No. 1 8-060 

ORDER OF RECUSAL 

This matter came for a Prehearing Con ference on May 1 6, 2 0 1 9  at 9:00 a.m. in the 
Administrative Hearing Office of the CNMl Department of Labor. Complainant Zaji 0. 
Zajradhara (hereinafter, "Complainant'') appeared without counsel. Respondent Jin Joo 
Corporation ("hereinafter, "Respondent'') appeared without counsel and was represented 
by General Manager Jin Koo Cho. The Department's Enforcement Section 
("Enforcement'') was also present and represented by Investigators Jerrick Cruz and 
Bonifacio Castro. 

At the Prehearing Conference, the undersigned advised the parties that, having conducted 
the mediation in the above-captioned case, presents a conflict of interest. Despite the 
undersigned's readiness and ability to remain impartial during adjudication. Complainant 
orally moved to recuse the undersigned. 

Pursuant to NMlAC § 80-20.1 -460, "[a] party may request the recusal of a hearing officer. 
The request must be in writing supported by a sworn affidavit based on facts as to which 
the affiant would be qualified to testify under the eviclentiary rules with respect to hearsay. 
The hearing officer shall decide the request based only on the written affidavit." NMIAC 
§ 80-20.1-460( d). 

ln this case, Complainant failed to provide any swom affidavit based on facts to support 
his motion. However, the undersigned agrees that conducting a confidential mediation and 
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later adjudicating the matter presents a conflict of interest. 1 Considering said conflict, the 
undersigned finds that waiving the written affidavit requirement would not prejudice the 
parties but only create additional delay in the matter.2 Accordingly, the undersigned waives 
the written affidavit requirement solely in this matter. 

Complainant' s oral motion to recuse the undersigned is hereby GRANTED.3 Accordingly, 
the Administrative Hearing in this case is vacated. This matter will be taken under 
advisement until such time the Administrative Hearing Office can procure a Hearing 
Officer Pro Tern. 

So ordered this 16th day of May, 20 19 .  

Isl 
Jacqueline A. Nicolas 
Administrative Hearing Officer 

1 This practice has been done solely because there are no available mediators and the current budget only allows for 
the employment of a single hearing officer at the Administrative Hearing Office. 

2 "Upon notice to all parties, a hearing officer may, with respect to matters pending before that hearing officer, modify 
or waive any rule herein upon a determination that no party will be prejudiced and the ends of justice will be served." 
NMIAC § 80-20. l -460(a). 

3 The motion was granted solely due to the conflict created by conducting mediation. The undersigned rej ects any 
argument negating ability to be impartial in this matter. 
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COMMONWEALTH OF THE NORTHERN MARIANA ISLANDS 
DEPARTMENT OF LABOR 

ADMINISTRATIVE HEARING OFFICE 

In the Matter of: 
) 
) 
) 
) 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Labor Case No. 18-068 

Julian John III M. Cacha, 

Complainant, ADMINISTRATIVE 
ORDER 

v. 

Imperial Pacific International (CNMI) 
LLC, 

Respondent. 

This matter was scheduled for an Administrative Hearing on May 1 5 ,  20 1 9  at 9 :00 a.m. at the 

CNMI Department of Labor, Administrative Hearing Office. Respondent was present and 

represented by Bertha Leon Guerrero and Attorney Kelley Butcher. CNMI Department of Labor, 

Enforcement Section was present and represented Investigators Bonifacio Castro and Jerrick Cruz. 

Complainant failed to appear. 

Respondent moved for entry of default judgement. 

Pursuant to NMIAC § 80-20. 1 -480(1), "[ e ]xcept for good cause shown, failure of a party to appear 

at a hearing after timely being served notice to appear shall be deemed to constitute a waiver of 

any right to pursue or content the allegations in the complaint. If a party defaults, the hearing 

officer may enter a final order containing such findings and conclusions as may be appropriate." 

"When an application for an entry of default or a default judgment occurs such application is a 

representation that due service has been made of all pleadings or papers required by [the 

regulations] to be made as a condition to the relief sought." NMIAC 80-20.2- 1 35(a) . 

Upon a review of the record, the undersigned hearing officer declares the following findings of 

fact and conclusions of law: 

1 .  On December 28, 201 8, Complainant Mr. Julian John III M. Cacha ("Complainant") filed 

a labor complaint against Respondent Imperial Pacific International (CNMI) LLC 
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("Respondent") for unpaid wages, a violation of the WARN Act, nonpayment of paid time 

off, bonuses, and front pay of 60 days notice. 

2. On March 5, 20 1 9, the parties attended mediation. At mediation, Complainant was 

represented by Attorney Joe Hill. Attorney Joe Hill did not file a notice or entry of 

appearance for his limited representation. The parties failed to resolve the dispute. 

3. On March 6, 20 1 9, an Order Referring Parties for Investigation and Notice of Hearing was 

issued and served to the parties at the Administrative Hearing Office. 

4. The above-mentioned notice indicated the date, time, and place of the scheduled 

Administrative Hearing. 

5 .  Pursuant to NMIAC § 80-20. l -475(d), Complainant was duly served with adequate notice 

of the above-mentioned hearing date, time and location. 

6. The parties participated in an investigation conducted by the Department' s  Enforcement 

Section ("Enforcement"); 

7. On April 9, 20 1 9, a Notice of Prehearing Conference was issued which scheduled a 

Prehearing Conference for May 2, 20 1 9  at 9:00 a.m. at the Administrative Hearing Office. 

8. On April 24, 20 1 9, Enforcement issued determination recommendingjudgment in favor of 

Respondent or dismissal of Complainant' s  claim; 

9. The written determination reiterated the Administrative Hearing date, time, and location; 

10 . Enforcement served its Determination onto Complainant via mail service on April 24, 20 1 9  

and onto Respondent, via personal service on April 30, 20 1 9. 

1 1 . On May 2, 20 1 9, a Prehearing Conference in the above-captioned case was held. 

Enforcement and Respondent was present. Complainant failed to appear. Enforcement 

submitted written verification that Complainant departed the CNMI on March 1 6, 20 19 .  

12.  On May 1 5, 20 1 9, Complainant failed to appear for the Administrative Hearing. 

13 .  Enforcement submitted written verification that Complainant has not returned to the 

CNMI. 

In consideration of the above findings and conclusions, the undersigned hearing officer deems 

default judgement is appropriate. Accordingly, pursuant to NMIAC §80-20. 1 -480(1), default 

judgement is hereby entered in favor of Respondent. 

So ordered this 15th day of May, 20 19 .  

CDMMDNWEALTH REGISTER 

/s/ 
Jacqueline A. Nicolas 

Administrative Hearing Officer 
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COMMONWEALTH OF THE NORTHERN MARIANA ISLANDS 
DEPARTMENT OF LABOR 

ADMINISTRATIVE HEARING OFFICE 

In the Matter of: 
Department of Labor Enforcement 
and Compliance Section, . 

) 
) 
) 
) 
) 
) 

Complainant, 
v. 

YW A Human Resource CNMI Corporation, ) 
Respondent. ) 

CAC No. 1 7-00 1 -02 
DC No. 17-00 1 

ADMINISTRATIVE ORDER 

This Compliance Agency Case/Denial Case came on for hearing on March 9, 
March 28, and May 2, 201 7, in the Administrative Hearing Office of the CNMI 
Department of Labor, located on Capitol Hill, Saipan. The Department of Labor 
Enforcement and Compliance SectiOn was represented by James Ulloa. 
Respondent YW A Human Resource CNMI Corporation appeared through its 
President, Matthew S. Fejeran, its General Manager, Benigno T. Fejeran, and its 
accountant, Rogelio C. Valguna. Real Party In Interest Zaji  Zajradhara testified in 
support of his claim. Employee Rosalee· Abejo testified in support of Respondent. 
Hearing Officer Jerry Cody, presiding. 

After hearing the testimony and reviewing the record, the Hearing Officer 
makes the following Findings of Fact and Conclusions ofLaw: 

AGENCY CASE 

This case is based on a Determination, Notice of Violation and Notice of Hearing 
("Determination") filed by the Department of Labor Enforcement and Compliance 
Section ("Enforcement"} in the Hearing Office on February 1 7, 20 1 7, against 
respondent YWA Human Resource CNMI Corporation ("Employer"). [A copy of 
the Determination was entered into evidence as Hearing Exhibit 1 .] 

· 

The Determination (Hearing Exhibit 1 )  alleges that Employer failed to comply 
with several labor regulations and statutes : 

(1)  Employer failed to post numerous Employer Declarations on the 
Department of Labor ("DOL") website in 20 1 6, in connection with job 

1 
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vacancy announcements ("JV As") posted for 1 7  jobs in violation of CNMI 
Employment Rules and Regulations ("Regs."), codified in the Northern 
Marianas Administrative Code ("NMIAC") at § 80-20. l -235(e). 

(2) Employer failed to make a good faith effort to hire U.S. status-qualified 
.citizens for job vacancies in violation of Regulations at NMIAC § 80-20. 1 -
235(d). 

{3) Employer failed to give a citizen, Zaji Zajradhara, job preference for 
employment in the private sector. [Regs. at NMIAC § 80-20. 1-220 .] 
Moreover, Employer unjustly rejected that qualified U.S . citizen for a job, 
giving rise to damages under 3 CMC §§ 4528(a) and 4528(f)(l). 

* * * * * 

1. Employer Failed to Post "EmplQyer Declarations" to Prospective Job 
Applicants. 

The Department's "Employer Declaration" Regulation requires an employer to 
post an online "declaration" on the DOL website (www.marianaslabor.net) in cases 
where the employer posted a job vacancy, then failed to hire a U.S .-status qualified 
joh applicant who was referred for that particular job. [Regulations at NMIAC § 
80-20. l-235(e).] In such cases, the regulation requires the employer to post a short 
response to each responder, explaining: ( 1 )  the action it took with respect to each 
applicant who posted a response to the job vacancy; .and (2) the reason(s) why that 
person was not hired for the position. Id. If a U.S .  citizen is hired for the position, 
the employer is not required to post a declaration to the other job applicants. Id. 

In its Determination, Enforcement charged that Employer failed to post Employer 
Declarations with respect to 1 7  JV As that Employer posted in 201 6: 

JVA No. 
1 6- 10-42266 
1 6- 10-42205 
1 6- 10-42206 
1 6- 10-42 1 82 
1 6- 10-42 10 1  
16- 10-42094 
1 6- 10-42095 
1 6- 10-42096 

COMMONWEALTH REGISTER 

Job Title 
Kitchen Helper 
Childcare 
Childcare 
Carpenter 
Maid & Housekeeping 

JV A: Opening Date 
1 0/2 1/1 6 
1 0/1 5/ 1 6  
1 0/1 5/1 6 
1 0/13/ 16  

Forman - Septic System Operation 
Carpenter 

1 0/1 0/ 16  
1 0/08/1 6 
1 0/08/1 6 

Plumber 1 0/08/ 16  
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1 6- 1 0-4201 9  
1 6-1 0-4 1 880 
16- 1 0-4 1 1 24 
1 6- 1 0-4 1 106 
1 6- 10-40802 
1 6- 10-399 14  
1 6- 10-38265 
1 6-10-3 7308 
1 6- 10-36603 

Painter 
Greeters 
Hairstylist/Beautician 
Marketing Research Analyst 
Sales Representative-Org. Produc.e 
General Maintenance 
Greeters 
Maid & Housekeeping 
Childcare 

1 0/05/1 6  
9/29/1 6  
8/12/1 6 
8/1 11 1 6 
7/23/1 6 
6/1 5/1 6  
5/20/1 6 
4/07/1 6  
3/04/1 6  

At Hearing, Employer testified that the company had decided to cancel the first 10 
of the above-listed JV A.s (Kitchen Helper through Greeters) when it learned that 
the federal cap for hiring CW1 -status workers for 20 1 7 had been reached and that 
no further CWl petitions for 20 1 7  employment would be granted by USCIS. 
[Testimony of Mr. Benigno T. Fejeran.] Although Employer decided to abandon 
these JV As, Employer never notified DOL or took steps to cancel the JV As, and 
never posted declarations to the online responders for these jobs. (See further 
discussion of this conduct on page 4, item 2.) 

As to the remaining 7 positions, Employer did not hire U.S .  citizens or permanent 
residents for 6 of these positions (excepting Greeters), but instead hired CW 1 -
status workers. Employer failed to post declarations to the online responders. At 
Hearing, Employer then admitted it had not posted declarations, but noted that it 
did consider the responders for these jobs. Employer sent each responder an 
invitation to appear for a job interview, yet none of them showed up. [Testimony 
of Ben T. Fejeran, Matthew S.  Fejeran, and Rogelio Valguna.] Enforcement did 
not challenge Employer's  assertions that it properly considered responders in 5 out 
of the 7 posted JV As; however, two JV As were contested. As to those two JVAs 
(Greeter and Events/ Marketing Coordinator), testimony was taken with respect to 
allegations made by a U.S.  citizen, Zaji Zajradhara. (See discussion on pp. 5-8). 

Holding: Employer violated the Regulation [NMIAC § 80-20 . l -235(e)] by failing 
to send "declarations" to online responders of 1 6  of the above-listed JV As, 
explaining why they had not been hired to those jops. 1  As to the first 1 0  JV As that 
Employer claims to have abandoned, a simple notification should have been sent; 
informing each applicant that Employer had decided not to proceed with the hiring. 

1 As to the NA for Greeter (JV A 1 6- 1 0-3 8265), Employer was not legally required to file declarations 
because it hired U.S.  citize.ns to fill the positions. [See language ofNMIAC § 80-20 . l -235(e).] 
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As to the remaining JV As, Employer should have sent "declarations" to each 
responder after it made its hiring decisions. 

Enforcement recommended that Employer be sanctioned for its conduct. The 
Hearing Officer agrees that sanctions should be assessed. The amount of such 
sanctions will be addressed at the conclusion of this Order (see "Sanctions" at pp. 
1 0- 1 1) .  

2. Employer failed to make a good faith effort to hire U.S. status
qualified citizens for job vacancies in accordance with Regulations at 
NMIAC § 80.;20.1-235(d). 

Employer admitted that it abandoned 1 0  JV As when it leamed that the cap for 
CWl Petitions had been reached for 2017 .  [Testimony of Ben Fejeran.] Mr. 
Fejeran's answer reveals an uncomfortable truth about this Employer's manpower 
operation - namely, that these manpower jobs were designed to protect 
employment for particular CWJ workers . The evidence demonstrates that 
Employer had no interest in opening up the field to possible employment of U.S.  
citizen�. This is  why Employer closed its job search for 10 positions as soon as it 
learned that the CW workers in these jobs could not be renewed. 

Such conduct evidences a lack of good faith with respect to affording U.S.  citizens 
and permanent residents their legal preference in employment. [Regs. at NMIAC § 
80-20. 1 -220] . In addition, Employer's treatment of Zaji Zadradjara with respect to 
the Events/Marketing Coordinator job evidences a failure to make a good faith 
effort to hire U.S .  citizens. [See discussion at pp. 6-7 regarding the Events and 
Marketing Coordinator job.]  

3. Employer failed to give a U.S. citizen, Zaji Zajradhara, job 
preference for employment in the private sector, in violation of 
Regulations at NMIAC § 80-20.1-220. In addition, Employer 
unjustly rejected this qualified U.S. citizen for a job. 3 CMC § 
4528(a). 

Enforcement charged that Employer failed to give preference in employment to 
U.S. citizen, Zaji Zajradhara (hereinafter, "Zaji"), with respect to two jobs -
Greeter and Events and Marketing Coordinator - for which Zaji claimed he had 
attempted to submit job applications. These two JV As are discussed separately 
below. 
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A. Greeter 

Employer posted a JV A (JV A No. 1 6-05-3 8265) from May 20 to June 4, 20 16 ,  
advertis1ng five,positions for "Greeter." [A copy ofthe JVA was entered into 
evidence as Hearing Exhibit 3 .] 

On about May 25, 20 16 ,  Mr. Zaji emailed Employer about the JV A and attached 
his resume. Zaji stated that he was attaching his resume "for the .TV A position 1 6-
05-38265 ." [A correct copy of the JVA was entered into evidence as Hearing 
Exhibit 4.] Employer's staff, Rose Abejo, replied to Zaji about an "electrician 
position," stating that Employer had emailed Zaji  back in April 20 1 6, but he never 
showed up.2 Id. Zaji  replied that "this resume submission was for the position as 
advertised as 'greeters' (JV A) 1 6-05-38265 ." Employer's accountant, Mr. 
Valguna, then replied: "Oh, ok, but the hiring is filled up already. We will notify 
you next time hiring. Thanks, Roger." Id. 

Employer testified that it posted this "Greeter" JVA for its client, Imperial Pacific 
International (CNMI) LLC, dba Best Sunshine International ("Best Sunshine"), 
which sought greeters. for its casino operation. Employer's practice was to post the 
JV A, then contact the online responders and invite them to come to Employer's 
office on a certain date. On that date, Employer would send the applicants to Best 
Sunshine's office to be interviewed. Best Sunshine would choose which applicants 
it wished to employ; Employer would follow Best Sunshine' s  instructions and hire 
the individuals that its client had selected. [Testimony of Ben T. Fejeran and 
Matthew S. Fejeran.] 

As to the Greeter position posted in May 201 6, Employer testified that it sent two 
U.S. citizen walk-in applicants (Matthew Fejeran's nephew and a U.S. citizen 
named Ethan P. Reyes} to Best Sunshine to interview for the Greeter job; these two 
applicants were hired. After selecting the two applicants, Best Sunshine informed 
Employer that it did not need more Greeters. At that point, Employer considered 
the job search closed and it stopped sending applicants to Best Sunshine to be 
interviewed. Employer neglected to officially "cancel" the JV A by contacting . 
DOL's Job Placement Section. [Testimony of Mr. Valguna and Ms. Abejo.] 

II 

2 At Hearing, Rose Abejo testified that when she received Zaji's email (Hearing Exhibit 4), she 
mistakenly thoughthe was re-applying for an electrician position that Employer had posted months 
earlier. In fact, Zaji was trying to apply for the "Greeter" job. [Testimony of Ms. Abejo.] 

5 

CDMMDNWEALTH REGISTER VOLUME 41 NUMBER -Ob: MA"i 28. 2ms PAGE D417DI 



The evidence shows that by the time Zaji contacted Employer about the Greeter 
job on May 25, 201 6, the two U.S .  citizen applicants had already been hired and 
Employer had heard from Best Sunshine thatit no longer needed Gre.eters. For 
that reason, Mr. Valguna informed Zaji that the position was closed. [Testimony 
ofMr; Valguna; Hearing Exhibit 4.] 

Holding: The Department of Labor does not prohibit an employer from cancelling 
a JV A. Based on the facts presented, Employer acted reasonably in not forwarding 
Zaji 's resume to Best Sunshine and in telling Zaji that the position was closed. 
After all, Best Sunshine had already selected two U.S. citizen greeters and 
informed Employer that it did not wish to hire any more. Employer can be faulted 
for failing to officially cancel the JV A, but otherwise, this conduct does not 
constitute a failure to abide by CNMI preference laws. 

B. Events and Marketing Coordinator 

In early June 2016, Employer's  client, Best Sunshine, informed Employer that Best 
Sunshine had been using a CWl worker (Joel Tagalicud) through a manpower 
arrangement with St. Trading and now, Best Sunshine wanted the worker 
transferred from St Trading to Employer. [Testimony of Mr. Valguna and Ms. 
Abejo.] 

Obliging its client, Employer posted a JV A (JV A No. 1 6-06-40026) advertising the 
job of"Events and Marketing Coordinator." The JVA was posted on DOL's 
website from June 1 8  to July 3, 201 6. [A correct copy of the JVA was entered into 
evidence as Hearing Exhibit 9.] 

On June 1 9, 20 1 6, Zaji  sent an email to Employer with a subject line that read: 
"JV A No. 16-06-40026." Zaji attached his resume and st�ted: "Attached you shall 
find my resume for the position as advertised. I thank you in advance for your 
consideration." [A copy of this email was entered into evidence as Hearing 
Exhibit 10; Zaji' s  resume was entered into evidence as Hearing Exhibit 1 1 .] 

Employer received Zaji 's  email but never responded to it. Ms. Abejo testified that 
when she received the email, she paid no attention to the listed JVA number; 
instead, she searched Zaji ' s  name in the company's  records and believed he was 
applyi.ng for construction work. [Testimony of Ms. Abejo.] 

Ms. Abejo testified that after posting the JV A, Employer sent an email to the five 
persons who had posted online responses to the JV A, inviting them to come to 
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Employer's office for interviews on June 24 and 27, 201 6. Nobody showed up for 
the interview. Shortly thereafter, Employer hired the CWl -status worker (Joel 
Tagalicud) who had been referred by Best Sunshine for the position. 

In its Determination, Enforcement charged that Employer had failed to give legal 
preference in employment to Zaji Zajradhara, a U.S .  citizen, in' violation ofthe 
Regulations. [Regs . at NMIAC § 80-20 . 1 -220.] By oral motion, Enforcement also 
invoked the provisions of 3 CMC § 4528(a) and its damage provisions; and thereby 
recommended that Zaji be awarded damages amounting to six months of wages, 
based on the employer' s  unjust rejection of his application. [Hearing Exhibit 1 at 
p. 3 ,  recommendation "b."] 

(1) Mr. Zajradhara's Claim Under 3 CMC § 4528(a). 

The four elements of an offense under 3 CMC § 4528{a) are: ( 1 )  the U.S. citizen is 
qualified for a job; (2) the employer has not met the requirements of 3 CMC § 
4525 ; (3) the employer rejects the citizen' s  application for the job without just 
cause; and (4) the employer then hires a person who is not a U.S .  citizen or 
permanent resident, such as a CWl -status worker, for the position.3 

Based on the evidence presented, the Hearing Officer finds that each element 
of the offense has been met. First, Zaji appears qualified for the advertised job. 
The JV A (Hearing Exhibit 9) listed the job requirements as "With 2 years work 
experienced.. Hardworking and can handles pressure. Can work night shift and 
flexible to any type of works." The JV A described the job duties using convoluted 
descriptions and obtuse phrases. One such example, taken from the job duties 
section, states: "Analyze research, data, or technology to understand user intent 
and measure outcomes for ongping optimization." At Hearing, Employer's  
Accountant described the job duties in simpler terms. According to Mr. Valguna, 
the job of Events and Marketing Coordinator involved communicating with local 
hotels to do the promotion and marketing for the casino. This included distributing 
fliers, monitoring greeters who distribute fliers at the airport, talking to travel 
agents and interacting with hotel management to promote the casino operation. 
[Testimony of Mr. Valguna.] 

II 

3 3 CMC § 4528(a) states: "A citizen, CNMI permanent resident, or U.S. perm�nent resident who is 
qualified for a job may make a claim for damages if an employer has not met the requirements of Section 
4:S25, the employer rejects an application for the job without just cause, and the employer employs a 
person who is not a citizen, CNMI permanent resident, or U.S. permanent resident for the job," 
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Zaji 's resume (Hearing Exhibit 1 1 ) was not a model of clarity, but it did set forth 
nine separate jobs he claims to have held during the past 20 years. The jobs 
contained no dates of service, but Zaji testified as to those dates. According to 
Zaji, one job at "The Source, Blaze and Mixer Magazine(s)," held from 1 995 to 
1 998 in New York City, involved supervising teams in the distribution of hip-hop 
promotional fliers. Zaji also worked as a research assistant, a bar owner, a part� 
time English instructor, a technician, and the co-owner of a rental leasing business. 
[Id. and Testimony ofMr. Zajradhara.] Zaji' s  work history, though eclectic, 
satisfies the vague requirement of two years of unspecified work experience that 
was listed in the JV A. Given Zaji 's resume and the posted JV A requirements,. he 
should have been interviewed, and he appeared qualified, for the advertised job .  

The second element of  a Section 4528(a) offense is that employer has not met the 
requirements of 3 CMC § 4525. That statute requires employers to maintain a 
minimum workforce participation goal of 30%, meaning that 30% of Employer's 
full-time workforce must consist of U.S. citizens or U.S .  permanent residents. [3 
CMC § 4525 and Regs. at NMIAC § 80-20. l -2 1 0(c)(3).] Employer currently 
employs 66 full-time employees, ofwhich only 1 3  employees are U.S. citizens or 
permanent residents and 53 employees are CW1-status workers. [Total Workforce 
Listing submitted by Employer on 5/03/1 7.] Thus, Employer' s  current workforce 
participation percentage is 1 9.6%, well below the minimum requirement of 30%. 
Accordingly, this second element of the offense is met 

The third element of a Section 4528(a) offense is met ifthe employer rejects an 
application for the job without just ·cause. Employer, in effect, rejected Zaji ' s  
application without just cause when the Employer failed to respond to Zaji 's  clear 
attempt to apply for the position of Events and Marketing Coordinator .4 

The fourth element of a Section 4528(a) offense is satisfied if the employer then 
hires a person who is not a citizen, etc., such as a CWl-status worker. That 
occurred in this case when Employer filed a CWl Petition and hired the transfer 
employee from St. Trading (Joel 0. Tagalicud) who had been referred to the 
Employer by Best Sunshine. [Testimony of Mr. Valguna.] 

4 As stated earlier, Ms. Abejo testified that she simply made an "honest mistake" when she failed to read 
the NA number in Zaji's  email (Hearing Exhibit 1 0) and therefore, she failed to schedule Zaji for an 
interview for the Events and Marketing Coordinator job. The Hearing Officer finds that Ms. Abejo's 
testimony lacks credibility. Zaji expressly stated the NA number in his simple, straightforward email 
(see Headng Exhib.it 10). Employer's failure to read the NA number posted in the subject line, cannot be 
explained away as an "honest mistake." 
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(2) Damages under 3 CMC § 4528(/)(1): 

For violations under 3 CMC § 4528(a), the Hearing Officer is authorized to "award 
actual and liquidated damages in an amount up to six months ' wages for the job for 
which a citizen . . .  applied." 3 CMC § 4528(t)( l ). If Zaji had been properly 
interviewed and hired for the Events and Marketing Coordinator job, he would 
have been paid $9.00 per hour (Hearing Exhibit 9); total wages for six months 
(July through December 20J 6) would have amounted to $9,360.00. The Hearing 
Officer looks to whether Zaji was able to mitigate his damages by obtaining other 
employment during the six-month period following the JV A. Mr. Zaji reported 
that he remained unemployed from July 1 ,  20 1 6, until November 28 .  20 16 ;  
however, on November 28, 20 1 6, Zaji became employed and worked through 
December 3 1 ,  20 1 6, earning a total of $ 1 ,960. 1 2  in wages. [Email from Mr. 
Zajradhara, sent in response to question from Hearing Officer, on 5/04/1 7.] 

Holding: The Hearing Officer finds that the appropriate damage award for this 
violation should be the maximum statutory amount (six months' wages totaling 
$9,360) minus the wages earned by Zaji during the six-month period ($ 1 ,960), for 
a total award of $7 ,400.00. In addition, Employer should be required to pay a 
monetary sanction for such conduct, pursuant to 3 CMC § 4528(±)(2). [See 
Discussion under Sanctions, at pp. 1 0- 1 1 .] 

DENIAL CASE 

On January 3 1 ,  2017, DOL' s Job Placement Section issued a Notice of Denial 
("Denial") of Employer' s  Request for a Certificate of Good Standing. This case is 
based on appellant YWA Human Resource CNMI Corporation' s timely.appeal of 
that Denial : D.C. No. 1 7-00 1 .  [The caption of the Denial Case should read: 
YWA Human Resource CNW Corporation (Appellant) vs. Department of Labor -
Citizen Job Availability and Citizen Job Placement Section (Appellee) .] 

The Department's  Denial was based on the same charges that form the basis of the 
above adjudicated Agency Case. [See items 1 -3 ,  listed herein, on pp. 1 -2.] As 
discussed in detail above, the Hearing Officer finds that Employer committed the 
offenses charged in the Compliance Agency Case and this Denial. 

In the Compliance Agency case, Employer shall be ordered to pay both sanctions 
and damages, amounting to more than $ 10,000.00. [See Order at pp. 1 1 - 13 ,  iii! 1 -
7 .] Employer testified that the jobs of its 66 full-time employees could be placed 
in jeopardy if Employer fails to obtain a Certificate of Good Standing. [Testimony 
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of Ben T. Fejeran and Rogelio Valguna.] Presumably, these employees are 
blameless with respect to the cited charges, yet they might bear the burden of the 
penalty by losing their jobs, if a Certificate of Good Standing were denied to this 
Employer. 

Although Employer' s  conduct deserves to be sanctioned, no useful purpose would 
be served by denying it a Certificate, if Employer also pays substantial fines and 
damages for its conduct. For this reason, the Hearing Officer holds that as soon as 
Employer has paid the sanctions arid damages ordered herein in the Compliance 
Agency Case (CAC No. 1 7-00 1 -02), the Denial of the Certificate of Good 
Standing should be reversed, and a Certificate issued to Appellant YW A Human 
Resource CNMI Corporation. [Order at p. 1 2, if 6.] 

SANCTIONS 

In its Determination, Enforcement asked that Employer be sanctioned with the 
maximum fine of $2,000 for each violation. [Hearing Ex. 1 at p.  3 .] If sanctions 
were to be assessed for each separate JVA, it would result in a sanction of $34,000 
against Respondent. At Hearing, Enforcement indicated that it would accept the 
Hearing Officer' s  discretionary ruling in this matter. [Testimony of Mr. Ulloa.] 

In cases of violations under Chapter 2 of the Commonwealth Employment Act of 
2007 (see 3 CMC § 4527), the Hearing Officer is authorized, but not required, to 
levy a maximum fine of $2,000 for each violation. 3 CMC § 4528(f)(2). The 
amount of fines in this area is left to the discretion of the Hearing Officer. The 
standard in determining appropriate sanctions should be one of reasonableness and 
fairness, in accordance with the general principle, that " [t]he hearing officer is 
authorized to . . .  [u]se [his] inherent powers . . .  to further the interests of justice and 
fairness in proceedings." Regs. at NMIAC §§ 80-20 . l -485(c)(7) arid (c)(l4}. 
The Hearing Officer examines the evidence to determine whether sanctions are 
appropriate and justified. 

In this case, the evidence established that Employer committed three violations. 
First, it failed to post employer declarations with respect to 1 6  JV As, more than 
half of which were cancelled by Employer when the cap for CWl workers was 
reached for 2017.  [NMIAC § 80-20. l -235(e).] Employer noted that it attempted 
to schedule job interviews with the responders to many JV As, but no one showed 
up. Nevertheless, Employer admitted that it neglected to send "declarations" to 
each responder. The Hearing Officer finds that for this first charge of failure to 
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post declarations, Employer should be ordered to pay sanctions of $2,000, with 
half suspended for a period of two years. 

Second, Employer failed to make a good faith effort to employ 0.S. citizens and 
permanent residents in violation of CNMI preference laws. [NMIAC § 80-20 . 1 -
235(d).] This violation was evidenced by Employer' s  admission that it cancelled 
1 O JV As after it became known that the cap for the employment of CWl workers 
in 20 1 7  had been reached. The Hearing Officer finds that this violation should 
result in sanctions of $2,000, with half of that amount suspended for a period of 
two years. 

Third, Employer failed to give job preference to a particular U.S .  citizen, Zaji 
Zajradhara, who applied for the Events and Marketing Coordinator position. 
[Regs. at NMIAC § 80-20 . 1 -220 .] Moreover, Employer unjustly rejected that 
qualified U.S .  citizen (Zaji) for a job for which he applied, thus justifying an award 
of damages and sanctions. 3 CMC §§  4528(f)(l )-(2). For this conduct, Employer 
should be ordered to pay $1,000 in sanctions in addition to the $7,400 damage 
award. 

· 

In conclusion, Employer, for its various violations of law, shall be ordered to pay 
total sanctions of $5,000, with $2,000 of that fine suspended for a period of two 
years. In addition, Employer shall be ordered to pay $7,400 in damages to Mr. Zaji 
Zajradhara. Finally, the Denial of the Certificate of Good Standing shall be 
reversed, and a Certificate issued to Employer, as soon as Employer has fully paid 
the sanctions and damages,  as ordered below. 

Good cause having been shown, IT IS HEREBY ORDERED :  

1 .  Judgment: Judgment is hereby entered against Respondent YWA Human 
Resource CNMI Corporation on the following charges:  ( 1 )  failing to post employer 
declarations regarding 1 6  JV As during 20 1 6  [Regs. at NMIAC § 80-20. l -235(e)] ; 
(2) failing to make a good faith effort to provide jobs to U.S .  citizens and perma
nent residents [Regs. at NMIAC § 80-20 . l -235(d)] ; (3) failing to give preference in 
employment to a U.S.  citizen for the position of Events and Marketing Coordinator 
[Regs. at NMIAC § 80-20. 1 -220] ; and unjustly rejecting that qualified U.S .  citizen 
for the job. 3 CMC § 4528(a). For these violations, Respondent shall be ordered 
to pay sanctions and damages, as set forth below. 

II 
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2. Sanctions :  Respondent YW A Human Resource CNMI Corporation is 
hereby SANCTIONED a total of five thousand dollars ($5 ,000) for its conduct; 
however, $2,000 of the sanction shall be SUSPENDED for a period ofTWO 
YEARS, then extinguished, provided that Respondent commits no violations of 
Labor regulations or statutes in that period. Respondent is ORDERED to pay the 
remaining $3,000 in sanctions no later than thirty (30) days after the date of 
issuance of this Order. Proof of payment shall be submitted to the Hearing Office 
on or before the due date. 3 CMC § §  4528(±)(2) and 4947(1 1) .  

3 .  Damages: Respondent YWA Human Resource CNMI Corporation is 
hereby ORDERED to pay damages to Zaji  Zajradhara in the amount of seven 
thousand and four hundred dollars ($7,400) to compensate Mr. Zajradhara for the 
wages he would have earned working as Events and Marketing Coordinator. [3 
CMC §§  4528(±)(2).] Respondent is ORDERED to pay these damages by cashier's 
check or postal money order, made payable to Zaji Zajradhara. Payments shall be 
delivered to the Heating Office in two installments, as follows : $3,400 .00 due on 
or before June 15 ,  2017;  and $4,000.00 due on or before July 1 5 ,  20 17 .  

4 .  Posting Employer Declarations: Respondent is ORDERED to post 
employer declarations to each online responder for jobs posted in the future by 
Employer in accordance with Regulations at NMIAC § 80-20. 1 -235(a). 
Respondent shall hire U.S.  citizen and permanent resident job applicants when they 
are qualified to work. 

5 .  Reinstatement of Suspended Fine: The obligations described above are 
continuing obligations. If Respondent fails to comply with the terms of this Order, 
or commits further labor violations, it shall be subject to a possible reinstatement 
of the suspended sanctions ($2,000) plus additional monetary sanctions, after a due 
process hearing on this issue. 

6. Denial is reversed: For the reasons stated above, the Department's  Denial 
of a Certificate of Good Standing for Appellant YW A Human Resource CNMI 
Corporation is hereby REVERSED, provided that Appellant complies with all 
terms of this Order. The Department is instructed to issue the Certificate of Good 
Standing to Appellant as soon as Employer has paid $3 ,000 in sanctions and the 
$7,400 damage award. 

II 

II 
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[CAC No. 1 7-00 1 -02; DC No. 17-001 ]  

7 .  Appeal: Any person or party aggrieved by this Order may appeal, in 
writing, to the Secretary of Labor within fifteen (15) days of the date of issuance 
ofthis Order. 3 CMC § §  4948(a) and 4528(g). 

DATED: May 11, 20 1 7  

CDMMDNWEALTH REGISTER VOLUME 41 

1 3  

NUMBER -f;� /MA'f 28, 2ms PAGE D417DS 



COMMONWEALTH OF THE NORTHERN MARIANA ISLANDS 
DEPARTMENT OF LABOR 

ADMINISTRATIVE HEARING OFFICE 

fu � M�M � ) 
Sandcastle Saipan, LLC, ) 

Appellant, ) 
) 

v. ) 
) 

Department of Labor - Citizen Job Availability ) 
and Citizen Job Placement Section, ) 

Appellee. ) 

D.C. No. 1 7-002 

ADMINISTRATIVE ORDER 

This denial appeal came on for hearing on March 2, 20 1 7, in the Administrative 
Hearing Office of the CNMI Department of Labor, located on Capitol Hill, Saipan. 
Appellant Sandcastle Saipan, LLC, was represented by its Human Resources 
Manager, Kezia E. Sablan, and its Operations Manager, Ravena! Valencia. The 
Department's Citizen Availability and Citizen Job Placement Section ("Job 
Placement") was represented by James Ulloa. Hearing Officer Jerry Cody, 
presiding. 

After hearing the testimony and reviewing the record; the Hearing Officer 
makes the following Findings of Fact and Conclusions of Law: 

This case is based on appellant's timely appeal of a Notice of Denial ("Denial") 
issued by the Job Placement Section on January 3 1 ,  20 1 7. [A copy of the Denial 
was entered into evidence as Hearing Exhibit 1 ;  a copy of the Employer'-s letter of 
appeal, dated February 1 0 , 20 17, was entered into evidence as Hearing Exhibit 2.] 

Appellant Sandcastle Saipan, LLC ("Employer") operates a magic show out of the 
Hyatt Regency Hotel in Garapan. The Job Placement Section denied Employer' s  
request for a Certification of Compliance, citing three grounds : . . 

( 1 )  Employer failed to post Employer Declarations on the DOL website in 20 1 6, in 
connection with a job vacancy announcement (''JV A") for Operations Manager 
that was posted by Employer. Employer Rules and Regulations ("Regulations"), 
codified in the Northern Mariana Islands Administrative Code ("NMIAC"); at § 
80-20. l -235(e). [Hearing Exhibit 1 .] 
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(2) Employer failed to submit a Workforce Plan in 20 15  and 20 16 in accordance 
with Regulations at NMIAC § 80-20 . 1 -5 1 0; and 

(3) Employer failed to submit any quarterly Total Workforce Listing documents in 
20 15  and 201 6, as required by the Regulations at NMIAC § 80-20. 1 -505(b-c). 

1.  Failure to Post "Employer Declarations" For Prospective Job 
Applicants. 

The Department' s  "Employer Declaration" Regulation requires an employer to 
post an online "declaration" on the Department of Labor ("DOL") website 
(www.marianaslabor.net) in cases where the employer has rejected a U.S.-status 
qualified worker for a particular job and instead, hired a foreign national worker 
for the position. [Employment Rules and Regulations, codified in the Northern 
Mariana Islands Administrative Code ("NMIAC") at § 80-20 . l -235(e).] In such 
cases, the regulation requires the employer to post a short response on the website, 
explaining: ( 1 )  the action it took with respect to each applicant who posted a 
response to the job vacancy; and (2) the reason(s) why that person was not hired 
for the position. Id. 

In the Denial, Job Placement charged that Employer had failed to post timely 
Employer Declarations in connection with a JV A that Employer posted for its 
Operations Manager in 20 1 5 .  [Hearing Exhibit l .] 

In October 20 1 5 , Employer posted the JVA for Operations Manager on the DOL 
website, which ran from October 2 1 ,  20 1 5  to November 4, 20 1 5 .  Department 
records show that 1 0  online responses were posted to the website, 1 but that 
Employer failed to post any responses to these responders. [A printout of the JVA, 
listing the 1 0  listed responses, was entered into evidence as Hearing Ex. 3 .] 

At Hearing, Employer admitted that it never posted responses to any of the 10  
responses posted in response to the JVA. Employer' s  current Human Resources 
("HR") Manager, Ms. Kezia E. Sablan, testified that the company's  JV As used to 
be posted by its former HR Manager, Gloria Sherry, until she left the company in 
August 20 1 5 .  The HR Manager' s  position remained vacant from August 20 1 5  
until October 20 16, and it was during that time that this JV A was posted. It is not 

1 These names were either posted on the website by the job seeker, himself, or else submitted automatically by the 
Citizen Job Placement computerized system that automatically refers persons to certain JV As, based on pre
established, programmed criteria. [Testimony of Mr. Ulloa.] 
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clear whether Employer e:ver reviewed the JV A responses in 20 1 5 .  In any case, no 
onlirte declarations were posted by Employer in 20 15 .  [Testimony of Ms. Sablan.] 

Recently, Employer reviewed the resumes and work history of the responders and 
concluded that none of these responders had the job experience required for the 
Operations Manager job. In February 20 17, Employer logged into the DOL 
website and posted online responses to the ten responders. [Testimony of Ms� 
Sablan.] 

Enforcement (Mr. Ulloa) testified that it also reviewed the resumes of each of the 
10 responders and agrees with Employer that none of the responders met the job 
qualifications for Operations Manager. [Testimony of Mr. Ulloa.] 

Based on the evidence, Enforcement requested an order sanctioning Employer for 
failing to post employer declarations with respect to the 1 0  responders who had 
responded to the JV A in 20 1 5 .  [Regs. at NMIAC § 80-20. 1 -23 5( e ) .] 

2. Failure to Submit Workforce Plans for 2015 and 2016. 

DOL Regulations require employers to file an updated Workforce Plan once every 
12 months. [Regs. at NMIAC § 80-20. 1 -5 1 0.] In this case, the evidence shows 
that Employer failed to submit Workforce Plans in either 20 1 5  or 20 16 .  
[Testimony of Mr. Ulloa.] 

Employer admitted that it had not filed Workforce Plans in 20 1 5  and 20 1 6. Again, 
Ms. Sablan testified that the company had relied on the services and advice of its 
former HR Manager, Ms. Sherry, and that after Ms. Sherry resigned, the company 
failed to file the required documents. [Testimony of Ms. Sablan.] After receiving 
the Denial, Employer prepared Workforce Plans

. 
for 20 1 5  and 20 1 6. [Copies of the 

Workforce Plans for 20 1 5  and 20 1 6  were entered into evidence as Hearing 
Exhibits 4 and 5,  respectively.] 

Based on the evidence, Enforcement requested that Employer be sanctibned for 
failing to file Workforce Plans in 20 1 5  and 20 16 .  [Regs. at NMIAC § 80-20 . 1 -
5 1 0.] 

II 

II 
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3. Failure to Submit Quarterly Total Workforce Listings for 2015 and 
2016. 

DOL Regulations require employers to submit information on a quarterly basis 
regarding "the ·number and classification of employees for whom wages were paid 
during the quarter." Regs. at NMIAC § 8Q-20. l -505(b). This information is 
submitted in a document called the Total Workforce Listing. The Department 
requires employers to submit this information in order to qualify for a Certification 
ofCompliance. [Testimony of Mr. Ulloa.] 

Employer failed to submit Total Workforce Listings for all four quarters of 20 1 5  
and 20 1 6. After receiving the Denial, Employer prepared and submitted all of the 
missing Total Workforce Listings. [The four Listings for 20 1 5  were entered 
collectively as Hearing Exhibit 7; the four Listings for 20 1 6  were entered 
collectively as Hearing Exhibit 8.] Again, Employer' s  current HR Manager, Ms. 
Sablan, noted that after the former HR Manager left the company in August 20 15 ,  
the company had not realized that it was obligated to submit quarterly Total 
Workforce Listings. As soon as it received the Denial, it promptly took steps to 
correct the deficiencies. 

Based on .the evidence, Enforcement moved for an order sanctioning Employer for 
failing to file two years of quarterly Total Workforce Listings in 2015  and 201 6.  

DISCUSSION 

The evidence established that: ( 1 )  Employer failed to post employer declarations 
to responders of a JVA for Operations Manager, posted in October 20 1 5 ; (2) 
Employer failed to submit Workforce Plans for 20 1 5  and 20 1 6; and (3) Employer 
failed to submit any quarterly Total Workforce Listings in 20 1 5  and 20 1 6. [Regs 
at NMIAC §§ 80-20J-235(e), 505(b) and 5 1 0.] 

As stated above, after it received the Denial, Employer took immediate steps to 
correct each of the above deficiencies by submitting new documents. [See Hearing 
Exhibits 4-8.] As to the missing declarations, it was determined that none of the 
responders qualified for the job vacancy. The Total Workforce Listings showed 
that in 20 1 5, Employer had 4 full-time employees: 2 U.S. citizens and 2 CW-1 
employees . In 20 1 6, the number of CW-1 status workers dropped to one, when 
one of the CW- 1 status employees obtained federal authorization to work, then 
obtained permanent residency status. [Testimony of Mr. Valencia.] 
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Recently, Employer' s  only CW- 1 status employee left his employment. As of 
the date of Hearing, Employer' s  full-time workforce consists of 3 employees: two 
U.S. citizens and one permanent resident. Employer employs no full-time CW-1 
status workers at this time. [See Hearing Exhibit 6 - Workforce Plan for 20 1 7.] 

At Hearing, Job Placement testified that it would accept a reversal of its denial, 
provided that Employer is sanctioned monetarily for its numerous failures to 
submit census-related documentation over a two-year period. Job Placement left it 
to the Hearing Officer to determine the appropriate amount of sanctions. 

Sanctions: 

In cases of violations under Chapter 2 of the Commonwealth Employment Act of 
2007 (see 3 CMC § 4527), the Hearing Officer is authorized, but not required, to 
levy a maximum fine of $2,000 for each violation. 3 CMC § 4528(£)(2). 

The amount of fines in this area is left to the discretion of the Hearing Officer. The 
standard in determining appropriate sanctions should be one of reasonableness and 
fairness, in accordance with the general principle, that " [t]he hearing officer is 
authorized to . . .  [ u ] se the inherent powers . . .  to further the interests of justice and 
fairness in proceedings." Regs. at § 80- 50.4-820(h) and ( o ) .  

In this case, the Hearing Officer finds that a substantial fine should be assessed 
against this Employer, given that Employer failed to post employer declarations in 
20 15 ,  and did not submit Workforce Plans and Total Workforce Listings for two 
full years. As mitigating factors, the Hearing Officer notes ( 1 )  that Employer 
promptly filed its missing documentation after it received the Denial; and (2) 
Employer has remained above the minimum workforce participation goal of 30% 
in its total, full-time workforce since 201 5.2 Based on the foregoing, the Employer 
shall be sanctioned in the amount of $ 1 ,500; however, $ 1 ,000 of the fine shall be 
suspended for two years, then extinguished, on the condition that Employer pays 
the remaining portion of the fine and commits no further violations of CNMI labor 
law during the two-year period following the issuance of the Order. 

II 

II 

2 The minimum Workforce Participation goal of 30% (percentage of U.S. status-qualified workers in an employer's 
total workforce) is established in the Commonwealth by statute (3 CMC § 4525) and regulation (Regs. at NMIAC § 
80-20. 1 -2 1  O(a)). 

COMMONWEALTH REGISTER VOLUME 41 

5 

NUMBER 06 l"\fH . 28, 2rns PAGE 041714 



Good cause having been shown, IT IS HEREBY ORDERED: 

1 .  Denial is reversed: For the reasons stated above, the Department's. Denial 
of a Certification of Good Standing for Appellant Sandcastle. Saipan, LLC is 
hereby REVERSED, provided that Appellant complies with the terms of the Order, 
as set forth below. The Department is instructed to issue the Certification of 
Compliance (i .e., Certificate of Good Standing) to Appellant as soon as the $500 
portion of the sanction has been paid. 

2. Sanctions: For the reasons stated above, Appellant Sandcastle Saipan, LLC 
is hereby FINED one thousand five hundred dollars ($ 1 ,500); however, $1,000 of 
the fine shall be SUSPENDED for TWO YEARS, then extinguished, provided that 
Appellant pays the remaining $500 portion of the sanction and complies with the 
other terms of this Order set forth below. 3 CMC § §  4528(±)(2) and 4947( 1 1 ). 

3 .  Payment Terms: Appellant Sandcastle Saipan, LLC is ORDERED to pay 
the $500 portion of the fine no later than thirty (30) days after the date of issuance 
of this Order. Payment shall be made to the CNMI Treasury; a copy of the 
payment receipt shall be filed with the Hearing Office on or before the payment 
deadline. 

4. Warning: If Appellant fails to comply with its continuing obligation to 
comply with Department' s  statutes and regulations during the suspension period, 
it shall be subject to a possible reinstatement of the suspended sanction plus 
additional monetary sanctions, after a due process hearing on this issue. 

5 .  Appeal: Any person or party aggrieved by this Order may appeal, in 
writing, to the Secretary of Labor within fifteen (15) days of the date of issuance 
of this Order. 3 CMC §§ 4948(a) and 4528(g). 

DATED: March ]:_, 201 7  
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COMMONWEALTH OF THE NORTHERN MARIANA ISLANDS 
DEPARTMENT OF LABOR 

ADMINISTRATIVE HEARING OFFICE 

In the Matter of: ) 
Bridge Capital, LLC, ) 

Appellant, ) 
) 

v. ) 
) 

Department of Labor - Citizen Job Availability } 
and Citizen Job Placement Section, ) 

Appellee. ) 

D.C. No. 1 7-003 

ADMINISTRATIVE ORDER 

This denial appeal came on for hearing on March 13 ,  20 1 7, in the Administrative 
Hearing Office of the CNMI Department of Labor, located on Capitol Hill, Saipan. 
Appellant Bridge Capital, LLC, was represented by its counsel, Jordan Sundell. 
The Department's Citizen Availability and Citizen Job Placement Section ("Job 
Placement") was represented by James Ulloa. Hearing Officer Jerry Cody, 
presiding. 

After hearing the testimony and reviewing the record, the Hearing Officer 
makes the following Findings of Fact and Conclusions of Law: 

This case is based on appellant's timely appeal of a Notice of Denial ("Denial") 
issued by the Job Placement Section on February 3 ,  20 1 7 . [A copy of the Denial 
was entered into evidence as Hearing Exhibit 1 ;  a copy of the Employer's letter of 
appeal, dated February 1 5, 20 1 7, was erttered into evidence as Hearing Exhibit 2.] 

Appellant Bridge Capital, LLC ("Employer") operates a lending and real estate 
business in Saipan. The Job Placement Section denied Employer's  request for a 
Certification of Compliance, citing three grounds:  

( 1 ) Employer failed to submit the 2nct, 3rd and 4th quarterly Total Workforce Listing 
documents in 20 15 ,  as required by the Employer Rules and Regulations 
("Regulations"), codified in the Northern Mariana Islands Administrative Code 
("NMIAC"), at § 80.;20. l -505(b-c); and 
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(2) Employer failed to submit a Workforce Plan in 20 1 5  in accordance with 
Regulations at NMIAC .§ 80-20 . 1 -5 1 0. 

1. Failure to Submit Quarterly Total Workforce Listin2s for 2015 and 
2016. 

DOL Regulations require employers to submit information on a quarterly basis 
regarding "the number and classification of employees for whom wages were paid 
during the quarter." Regs� at NMIAC § 80-20. l .,505(b). This information is 
submitted in a document called the Total Workforce Listing. The Department 
requires employers to submit this information in order to qualify for a Certification 
of Compliance. [Testimony of Mr. Ulloa.] 

Employer failed to submit Total Workforce Listings for the 2nd, 3rd and 4th quarters 
of2015 .  After receiving the Denial, Employer prepared and submitted all of the 
missing Total Workforce Listings. [The three Listings for 201 5  were entered 
collectively as Hearing Exhibit 3 .] Mr. Sundell, who overseas Employer's 
compliance matters, testified that Bridge Capital had not realized that it was 
obligated to submit Total Workforce Listings on a quarterly basis. As soon as it 
received the Denial, it promptly took steps to correct the deficiencies. 

Based on the evidence, Enforcement moved for an order sanctioning Employer for 
failing to file two years of quarterly Total Workforce Listings in 201 5  and 201 6. 

2. Failure to Submit a Workforce Plan in 2015. 

DOL Regulations require employers to file an updated Workforce Plan once every 
12 months. [Regs. at NMIAC § 80-20. 1 -5 10.] 

In this case, the evidence shows that Employer submitted a 2014 Workforce Plan 
in March 19 ,  20 14, but then failed to update that Plan within 1 2  months as required 
by the Regulation. Id [Testimony of Mr. Ulloa; Hearing Exhibit 4 - copy of 
2014 Workforce Plan.] Later in 201 5, months after the deadline to update, it 
appears that Employer submitted a Workforce Plan that did not identify a year. 
[Hearing Exhibit 5a - copy of Workforce Plan, signed on 1 0/29/1 5 .] After 
receiving this Denial, Employer submitted a revised 20 15  Workforce Plan, signed 
on February 1 6, 20 1 7. [See Hearipg Exhibit 5b - copy of a revised 201 5  
Workforce Plan, signed on 2/1 6/1 7.] 
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At Hearing, Employer admitted that it failed to submit a timely updated Workforce 
Plan for 20 1 5  within 12  months of the submission of the 201 4  Workforce Plan. 
Employer's explanation was that it was not aware until receiving the Determina
tion that Workforce Plans are due on an annual basis. [Testimony ofMr. Sundell.] 

Based on the evidence, Enforcement moved for an order sanctioning Employer for 
failing to submit a timely updated Workforce Plan in 201 5 .  [Regs. at NMIAC § 
80-20. 1 -51 O.] 

DISCUSSION 

The evidence established that: ( l) Employer failed to submit three quarterly Total 
Workforce Listings in 201 5; and (2) Employer'failed to submit a timely Workforce 
Plan for 201 5 .  [Regs at NMIAC §§  80-20. l -505(b) and 5 10.] 

As stated above; after it received the Denial, Employer took immediate steps to 
correct each of the above deficiencies by submitting new documents. [See Hearing 
EXhibits 3 and 5b.] The Total Workforce Listings showed that in 201 5 , Employer 
had 12  full-time employees, consisting of 9 U.S.  citizens and 3 Hl-B employees. 

At Hearing, Job Placement testified that it would accept a reversal of its denial, 
provided that Employer is sanctioned monetarily for its failure to submit census
related documentation in 201 5 .  Job Placement left it to the Hearing Officer to 
determine the appropriate amount of sanctions. 

Sanctions: 

In cases of violations under Chapter 2 of the Commonwealth Employment Act of 
2007 (see 3 CMC § 4527), the Hearing Officer is authorized, but not required, to 
levy a maximum fine of $2,000 for each violation. 3 CMC § 4528(f)(2). 

The amount of fines in this area is left to the discretion of the Hearing Officer. The 
standard in determining appropriate sanctions should be one of reasonableness and 
fairness, in accordance with the general prihciple, that "[t]he hearing officer is 
authorized to . . .  [u]se the inherent powers . . .  to further the interests of justice and 
fairness in proceedings." Regs. at § 80- 50.4-820(h) and ( o ). 

ln this case, the Hearing Officer finds that a fine should be assessed against this 
Employer, given that Employer failed to submit a timely Workforce Plan for 201 5 
and Total Workforce Listings for three quarters in 20 1 5 .  As mitigating factors, the 
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Hearing Officer notes that (1) Employer promptly filed its missing documentation 
after it received the Denial; and (2) Employer has remained well above the 
mjnimurh workforce participation goal of 30% in its total, full-time workforce 
since 2015. 1  [Hearing Exhibit 3.] Based on the foregoing, the Employer shall be 
sanctioned in the amount of $ 1 ,500; however, $ 1 ,000 of the fine shall be 
suspended for two years, then extinguished, on the condition that Employer pays 
the remaining portion of the fine and commits no further violations of CNMI labor 
law during the two-year period following the issuance of the Order. 

Good cause having been shown, IT IS HEREBY ORDERED: 

1 .  Denial is reversed: For the reasons stated above, the Department's Denial 
of a Certification of Good Standing for Appeliant Bridge Capital, LLC is hereby 
REVERSED, provided that Appellant complies with the terms of the Order, as set 
forth below. The Department is instructed to issue the Certification of Compliance 
(i.e., Certificate of Good Standing) to Appellant as soon as the $500 portion of the 
sanction has been paid. 

2. Sanctions: For the reasons stated above, Appellant Bridge Capital, LLC is 
hereby FINED one thousand five hundred dollars ($ 1 ,500); however, $ 1 ,000 of the 
fine shall be SUSPENDED for TWO YEARS, then extinguished, provided that 
Appellant pays the remaining $500 portion of the sanction and complies with the 
other tenns ofthis Order set forth below. 3 CMC § §  4528(f)(2) and 4947(11). 

3 .  Payment Terms: Appellant Bridge Capital, LLC is ORDERED to pay the 
$500 portion of the fine no later than thirty (30) days after the date of issuance of 
this Order. Payment shall be made to the CNMI Treasury; a copy of the payment 
receipt shall be filed with the Hearing Office on or before the payment deadline. 

4. Warning: If Appellant fails to comply with its continuing obligation to 
comply with Department' s statutes and regulations during the suspension period, 
it shall be subject to a possible reinstatement of the suspended sanction plus 
additional monetary sanctions, after a due process hearing on this issue. 

JI 

1 The minimum.Workforce Participation goal of30% (percentage of U.S. status-qualified workers in an employer's 

total workforce) is established in the Commonwealth by statute (3 CMC § 4525) and regulation (Regs. at NMIAC § 
80-20. 1 -2 1  O(a)). 
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[D;C. No. 1 7-003] 

5 .  Appeal: Any person or party aggrieved by this Order may appeal, in 
writing, to the Secretary of Labor within fifteen (15) days of the date of issuance 
of this Order. 3 CMC § §  4948(a) and 4528(g). 

DATED: March 30, 20 1 7  

COMMONWEALTH REGISTER 
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COMMONWEALTH OF THE NORTHERN MARIANA ISLANDS 
DEPARTMENT OF LABOR 

ADMINISTRATIVE HEARING OFFICE 

In the Matter of: ) 
Bridge Capital, LLC, ) 

Appellant, ) 
) 

"· ) 
) 

Department ofLabor - Citizen Job A 'lailability ) 
and Citizen Job Placement Section, ) 

Appellee. ) 

D.C. No. 1 7-004 

ADMINISTRATIVE ORDER 

This denial appeal catne on for hearing on March 13 ,  2017, in the Administrati'!e 
Hearing Office of the CNMI Department ofLabor, located on Capitol Hill, Saipan. 
Appellant Bridge Capital, LLC, was represented by its counsel, Jordan Sundell. 
The Department's Citizen Availability and Citizen Job Placement Section ("Job 
Placement") was represented by James Ulloa. Hearing Officer Jerry Cody, 
presiding. 

After hearing the testimony and reviewing the record, the Hearing Officer 
makes the following Findings of �act and Conclusions of Law: 

This cas.e is based on appellant's  timely appeal of a Notice of Denial ("Denial") 
issued by the Job Placement Section on February 3,  20 1 7. [A copy of the Denial 
was entered into evidence as Hearing Exhibit 1 ;  a copy of the Employer's letter of 
appeal, dated February 1 5, 20 1 7, was entered into e'!idence as Hearing Exhibit 2.] 

Appellant Bridge Capital, LLC ("Employer") operates a lending and real estate 
business in Saipan. The Job Placement Section denied Employer's request for a 
Certification of Compliance, citing two grounds: 

( 1) Employer failed to post Employer Declarations with respect to se'!en N As 
posted by Employer in 20 1 6; as required by the Employer Rules and Regulations 
("Regulations"), codified in the. Northern Mariana Islands Administrati'!e Code 
("NMIAC"), at § 80-20.l -235(e); and 
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(2) Employer failed to submit quarterly Total Workforce Listings for the 1 st and 2nd 

quarters in 20 16, as required by Regulations at NMIAC § 80-20 . l -505(b). 

1 .  Failure to Post Employer Declarations With Respect To 7 Posted JV As. 

The Department' s  "Employer Declaration" Regulation requires an employer to 
post an online "declaration" on the Department of Labor ("DOL'') website 
(www.marianaslabor.net) in cases where the employer has rejected a U.S.-status 
qualified worker for a particular job and instead, hired a foreign national worker 
for the position. [Regulations at NMIAC § 80-20. l -235(e).] In such cases, the 
regulation requires the employer to post a short response on the website, 
explaining: ( 1 )  the action it took with respect to each applicant who posted a 
response to the job vacancy; and (2} the reason(s) why that person was not hired 
for the position. Id. 

In the Denial, Job Placement charged that Employer had failed to post timely 
Employer Declarations in connection with seven JV As that Employer posted in 
20 16 .  [Hearing Exhibit l .] These JV As were for the following positions: 

Accountant 
Bookkeeper 
Business Development Manager (China) 
Translator (Lao language) 
Translator (Khymer language) 
IT Manager 
Controller 

At Hearing, Employer admitted that it never posted responses to responders to any 
of the above-listed JV As. Mr. Sundell, who overseas Employer' s  compliance 
matters, testified that Bridge Capital had not realized that it was obligated to post 
individual responses to each online responder once it made its hiring decision. 
Nevertheless, Mr. Sundell assured the Hearing Officer that Employer reviewed 
each of the responders ' resumes to determine whether they were qualified. 
[Representations of Mr. Sundell.] 

Mr. Sundell provided the following details as to each of the posted JV As. First, 
Employer decided to cancel three of the job searches - for accountant, bookkeeper 
and business development manager for China - during the time that the JV A was 
running on DOL's  website. For these positions, Employer never reviewed 

2 

CDMMDNWEALTH REGISTER VDLLIME 41 NUMBER 105" M�{ 28, 2DIS PAGE 041722 



responders ' resumes because Employer considered the matter cancelled. Employer 
never hired anyone for those positions. Id. 

Employer sought translators in the Lao and Khymer languages. [Copies of these 
JVAs were entered into evidence as Hearing Exhibits 3 and 4.] The Department's 
automatic referral system posted 1 02 responders for each position. 1  Employer 
reviewed the resumes of each of the 1 02 responders and found none of them to be 
qualified, given that none of the responders spoke the relevant language (Lao or 
Khymer). Employer stressed that although it did not post "declarations" to each 
responder, it did review each of the posted resumes to determine whether anyone 
was qualified. [Representations of Mr. Sundell .] 

As to the IT Manager position, Employer reports that 3 responders posted on 
DOL's website. Employer contacted all three responders and concluded that none 
of them was qualified for the job. Id. [See Hearing Exhibit 5 - copy of JVA for 
the IT Manager position.] Employer admits it neglected to post Employer 
Declarations to any of the responders for this position, but it did review and 
consider the responders. Id. 

As to the Controller position, Employer reports that 10  responders posted on 
DOL's website. Employer reviewed all posted resumes and contacted at least one 
responder by telephone, plus one walk-in applicant. Employer concluded that none 
of these persons was qualified for the job. Id. [See Hearing Exhibit 6 - copy of 
JVA for Controller position.] Employer admits that it neglected to post Employer 
Declarations to any of the responders for this position, but it did review and 
consider the responders. Id. 

2. Failure to Submit Quarterly Total Workforce Listings for two quarters 
in 2016. 

DOLRegulations require employers to submit information on a quarterly basis 
regarding "the number and classification of employees for whom wages were paid 
during the quarter." [Regs. at NMIAC § 80-20 . l -505(b).] This information is 
submitted in a document called the Total Workforce Listing. The Department 

1 This case illustrates a problem with DOL's automatic referral system. Here we have 1 02 referrals for a 
translator in the Khymer and Lao languages. None of the referrals spoke Khymer or Lao; yet their names 
and resumes were referred to the employer, which then obligated that employer to (a) review the resumes 
and (b) post online responses to each of the I 02 responders. This process can be time-consuming even for 
a large company. For a smaller company, the process can become burdensome. 
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requires employers to submit this . information in order to qualify for a Certification 
of Compliance. [Testimony of Mr. Ulloa.] 

Employer failed to submit Total Workforce Listings for the 1 st and 2nd quarters of 
20 16.  After receiving the Denial, Employer prepared and submitted the missing 
Total Workforce Listings. [See Hearing Exhibit 2 - copies of Total Workforce 
Listings for the 1 st and 2nd quarters of 201 6.] Mr. Sundell, who overseas 
Employer' s  compliance matters, testified that Bridge Capital had not realized that 
it was obligated to submit Total Workforce Listings on a quarterly bas.is. As soon 
as Employer received the Denial, it promptly took steps to correct the deficiencies. 

DISCUSSION 

The evidence established that: ( 1 )  Employer neglected to post Employer 
Declarations as to numerous JV As posted in 20 1 6; and (2) Employer failed to 
submit two quarterly Total Workforce Listings in 20 1 6 . [Regs at NMIAC §§ 80-
20. l -SOS(b) and 5 1 0.] 

Employer introduced evidence in support of its argument that the Denial should be 
reversed and any sanction should be mitigated. As to the first charge, Employer 
admitted that it had not post�d "declarations" to online responders, but Employer 
presented uncontested evidence that it actually reviewed and considered each · 
posted response, including the voluminous responses to the translator positions, 
. which amounted to a waste of Employer's time. Furthermore, Employer noted that 
3 of the 7 posted JV As had been cancelled (uhofficially) by Employer during the 
time that the JVA was running. [Representation of Mr. Sundell.] As to the missed 
deadlines to submit Total Workforce Listings, Employer took immediate steps to 
correct these deficiencies by submitting new .documents after it received the 
Denial. 

The Hearing Officer finds it relevant that Employer actually reviewed responders ' 
resumes, even though Employer neglected to file "declarations." As to Employer 
cancelling its own JV As, the Hearing Officer notes that although an employer is 
allowed to cancel a job search, this Employer should be faulted for never notifying 
DOL or the responders that the JV As had been cancelled. 

At the conclusion of the Hearing, Job Placement testified that it would accept a 
reversal of its denial, provided that Employer paid a monetary sanction for the 
violations detailed above. Job Placement left it to the Hearing Officer to determine 
the appropriate amount of sanctions. 
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Sanctions: 

In cases of violations undet Chapter 2 of the Commonwealth Employment Act of 
2007 (see 3 CMC § 4527), the Hearing Officer is authorized, but not requited, to 
levy a maximum fine of $2,000 for each violation. 3 CMC § 4528(f)(2). 

The amount of fines in this area is left to the discretion of the Hearing Officer. The 
standard in determining appropriate sanctions should be one of reasonableness and 
fairness, irt accordance with the general principle, that "[t]he hearing officer is 
authorized to . . .  [ u] se the inherent powers . . .  to further the interests of justice and 
fairness in proceedings." [Regs. at § 80- 50 .4-820(h) and (o).] 

In this case, Employer is subject to a fine for its failure to comply with two 
Regulations: ( 1 )  failure to post Employer Declarations with respect to several 
posted JV As; and (2) failure to submit Total Workforce Listings for two quarters in 
20 16 .  Employer noted several facts in support of its argument that its fine should 
be reduced. First, as to Employer Declarations, Employer noted that even though 
it mistakenly neglected to file online responses, nevertheless, it had reviewed the 
resume of every responder in good faith and been ready to pursue qualified 
candidates. Second, although it had missed the deadline to submit Total 
Workforce Listings, it corrected this deficiency soon after it received the Denial. 

The Hearing Officer agrees that the standard fine for Employer Declaration 
violations should be reduced to $500, in recognition of the fact that Employer 
actually reviewed and considered each posted response, including the voluminous 
responses to the translator positions, which amounted to a waste of Employer' s  
time. As to the failure to  post two quarterly Total Workforce Listings, the Hearing 
Officer believes that $200 is an appropriate san<;;tion for this deficiency, 
particularly given that Employer recently was sanctioned in a separate order for 
failure to produce the same type of documents in 20 1 5 .  [See Administrative Order 
re b.C. No. 1 7-003 , issued on 3/30/20 1 7.] 

In conclusion, based on the foregoing, the Hearing Officer holds that this Denial 
should be reversed, provided that Employer pays a sanction of $700 for its multiple 
deficiencies. 

\\ 

. \\ 
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Good cause having been shown, IT IS HEREBY ORDERED: 

I .  Denial is reversed: For the reasons stated above, the Department' s  Denial 
of a C�rtification o:f Good Standil1.g for Appellant Bridge Capital, LLC is hereby 
REVERSED, provided that Appellant complies with the terms of the Order, as set 
forth below. The Department is instructed to issue the Certification of Compliance 
(Certificate of Good Standing) to Appellant as soon as Appellant has paid the full 
sanction set forth below. 

2. Sanctions: For the reasons stated .above, Appellant Bridge Capital, LLC is 
hereby FINED seven hundred dollars ($700). Appellant is ORDERED to pay the 
sanction no later than thirty (30) days after the date of issuance of this Order. 
Payment shall be made to the CNMI Treasury; a copy of the payment receipt shall 
be filed with the Hearing Office on or before the payment deadline, 3 CMC §§ 
4528(f)(2) and 4947(1 1 ). 

3 .  Appeal: Any person or party aggrieved by this Order may appeal, in 
writing, to the Secretary of Labor within fifteen (15) days of the date of issuance 
of this Order. 3 CMC § §  4948(a) and 4528(g). 

DATED: March 3 ( , 20 1 7  

ng 
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COMMONWEALTH OF THE NORTHERN MARIANA ISLANDS 
DEPARTMENT OF LABOR 

ADMINISTRATIVE HEARING OFFICE 

In the Matter of: ) 
Misa Enterprises, Inc. , ) 

Appellant, ) 
) 

v. ) 
) 

Department of Labor - Citizen Job Availability ) 
and Citizen Job Placement Section, ) 

Appellee. ) 

D.C. No. 1 7-005 

ADMINISTRATIVE ORDER 

This denial appeal came on for hearing on April 19, 20 1 7, in the Administrative 
Hearing Office of the CNMI Department of Labor, located on Capitol Hill, Saipan. 
Appellant Misa Enterprises, Inc. was represented by its President, Misako Kamata, 
and its Assistant Manager, Sonia G. Siwa. The Department's Citizen Job Availa
bility and Citizen Job Placement Section ("Job Placement") was represented by 
James Ulloa. Hearing Officer Jerry Cody, presiding. 

After hearing the testimony and reviewing the record, the Hearing Officer 
makes the following Findings of Fact and Conclusions ofLaw: 

This case is based on appellant' s timely appeal of a Notice ofDehial ("Denial") 
issued by the Job Placement Section on February 1 3 , 20 1 7. [A copy of the Denial 
was entered into evidence as Hearing Exhibit 1 ;  a copy of the Employer' s  letter of 
appeal, dated February 20, 20 17,  was entered into evidence as Hearing Exhibit 3 .] 

Appellant Misa Enterprises, Inc. ("Employer") operates a building rental business. 
Employer's  workforce consists of two full-time_employees: one U.S .  citizen and 
one holder ofE-2 status. [Testimony of Ms. Kamata.] The Job Placement Section 
denied Employer' s  request for a Certification of Compliance,' citing three grounds: 

( 1 )  Employer failed to post a job vacancy announcement ("JVA") on the 
Department' s  website (www.marianaslabor.net) in 20 1 6, for a job filled by a CW- 1 
status empioyee, in violation of the Regulations codified in the Northern Mariana 
Islands Administrative Code ("NMIAC") at § 80-20. l -225(a); 
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(2) Employer failed to submit a Workforce Plan for 20 1 5  and 20 1 6  in accordance 
with Regulations at § 80-20. 1 -5 10; 

(3) Employer failed, to submit quarterly Total Workforce Listing documents for 
four quarters in 201 5  and two quarters in 20 1 6, in accordance with the Department 
of Labor Rules and Regulations {"Regulations") at section 80-20 . 1 -50'5 . 

1 .  Failure to Post Job Vacancy on DOL's Website. 

Departmental Regulations require employers who are hiring or renewing CW-1 
status workers to post job announcements on the Department' s  website. [Regs. at 
NMIAC § 80-20. 1 -225(a).] In this case, the Job Placement Section alleged that 
Employer had not posted a JVA on the Department of Labor ("DOL") website for 
a general maintenance position in 2016 .  At Hearing, Employer explained that it 
had employed one general maintenance employee whose CWl status expired in 
July 20 16;  Employer had not renewed that worker' s  employment and it did not 
replace him with another employee .

. 
[Testimony of Ms. Siwa.] 

The evidence established that the Department was incorrect in charging this 
employer with failing to post a JV A for the general maintenance position in 20 16. 
Therefore, this charge should not be used to deny a request for a Certificate of 
Good Standing. 

2. Failure to Submit Workforce Plans for 2015 and 2016. 

Department Regulations require employers to file an updated Workforce Plan 
every 12 months. Regs. at NMIAC § 80-20 . 1 -5 1 0. In this case, DOL alleged that 
Employer had failed to submit Workforce Plans for 201 5 and 20 1 6. Employer 
admitted that it did not submit a Workforce Plan in 20 15 ;  however, Employer 
noted that it filed a Workforce Plan in April 20 1 6. [A copy of the Plan submitted 
in April 20 16, was entered into evidence at Hearing Exhibit 2 .]  

Mr. Ulloa noted that the Plan submitted in April 201 6, was incomplete as it left 
blank the last two columns of information (specific vocational preparation and 
timemetable) on the form. [Testimony of Mr. Ulloa.] In any case, the Hearing 
Officer finds that no useful purpose would be served by requiring Employer to 
correct its previously submitted 201 6 Workforce Plan. 

II 
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3. Failure to Submit Quarterly Total Workforce Listings in 2015 and 
2016. 

Department Regulations require employers to submit information on a quarterly 
basis regarding "the number and classification of employees for whom wages were 
paid during the quarter." [Regs. at NMIAC § 80-20. 1 -505 et seq. ] The Depart
ment requires employers to submit this information in a document called the Total 
Workforce Listing in order to qualify for a Certificate of Good Standing. [Id. ; 
testimony of Mr. Ulloa.] 

Employer failed to submit Total Workforce Listings for all quarters in 20 1 5  and for 
the 2nd and 3rct quarters of 201 6. 1  In support of its request for a Certification of 
Good Standing, Employer filed a Total Workforce Listing, signed .on April 1 3 ,  
201 6. [The Total Workforce Listing, date.cl 4/1 3/20 1 6, was entered into evidence 
as Hearing Exhibit 3 .] · 

DISCUSSION 

Employer was cleared of the first charge regarding alleged failure to post a JV A. 
Employer admitted that the company failed to submit a Workforce Plan in 201 5  
and submitted an incomplete Workforce Plan in 20 1 6. Employer failed to submit 
any quarterly Total Workforce Listing documents in 201 5 ,  but submitted a 
quarterly Total Workforce Listing for the first quarter of 20 1 6; it then missed filing 
the Listing fotthe second and third quarters of 20 16. 

President Kamata promised to be more diligent in the future in submitting census
related reports to DOL in a timely manner. [Testimony of Ms. Kamata.] 

Employer asked that it not be denied a Certification of Good Standing, as the 
Certificate is needed for the company's  business to remain viable. Id. 

Employer; s testimony reveals that Employer's  workforce 1s comprised of one U.S. 
citizen and one foreign citizen holding an E-2 visa workers. Thus, Employer's  
workforce exceeds the minimum 30% ratio ofU.S.-status qualified workers that is 
required in the Regulations [NMIAC § 80-30.2- 120(c)] . 

1 Employer did produce one Total Workforce Listing for the l81 quarter of 20 16, in response to a written 
document request served on the company by a DOL investigator. [Testimony of President Kamata.] 
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Employer' s  failure to submit Workforce Plans and Total Workforce Listing 
documents for two years, justifies the imposition of sanctions. Nevertheless, 
Employer gave credible testimony that is now understands its obligations to file 
these documents in a timely manner and President Kamata promised to ensure that 
this will be ·done correctly in the future. [Testimony of Ms. Kamata.] 

At Hearing, Job Placement recommended reversing its Denial and issuing a 
warning to Employer to submit census-related documents in a timely manner, 
when required in order to comply with DOL regulations in the future. [Testimony 
of Mr. Ulloa.] Job Placement left the decision to the discretion of the Hearing 
Officer. 

Given the facts presented, the Hearing Officer finds that Employer should be given 
the opportunity to demonstrate that it can comply with Departmental regulations in 
the future. For this reason, the Hearing Officer shall issue a warning to .Employer 
that future failures to file census-related documents may result in monetary 
sanctions or the denial of a Certific�te of Good Standing. 

Good cause having been shown, IT IS HEREBY ORDERED: 

1 .  Denial is reversed: For the reasons stated above, the Department' s  Denial 
of a Certification of Good Standing for Appellant �isa Corporation, is hereby 
REVERSED. The Department is instructed to issue the Certification of Good 
Standing to Appellant as soon as practicable. 

2. Warning: Appellant Misa Corporation is hereby WARNED that if it 
employs foreign national workers, it has a continuing obligation to provide census
related documents such as the annual Workforce Plan and quarterly Total 
Workforce Listings. Any failure by Appellant to submit such documents, when 
required, may be grounds for denial of a Certificate of Good Standing, and may 
subject Appellant to possible monetary sanctions after a due process hearing on the 
issue. 3 CMC § §  4528(f)(2) and 4947(1 1 ) .  

3 .  Appeal: Any person or party aggrieved by this Order may appeal, in 
writing, to the Secretary of Labor within fifteen (15) days of the date of issuance 
of this Order. 3 CMC §§  4948(a) and 4528(g). 

DATED: April 29, 20 17 
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COMMONWEALTH OF THE NORTHERN MARIANA ISLANDS 
DEPARTMENT OF LABOR 

ADMINISTRATIVE HEARING OFFICE 

In the Matter of: } 
Fidel P. Mallari, Jr., ) 

AppE'.llant, ) 
) 

v. ) 
) 

Department of Labor - Citizen Joh Availability ) 
and Citizen Job Placement Section, ) 

Appellee. ) 

D.C. No. 1 7-006 

ADMINISTRATIVE ORDER 

This denial appeal came on for hearing on March 30, 20 1 7, in the Administrative 
Hearing Office of the CNMI Department of Labor, located on Capitol Hill, Saipan. 
Appellant Fidel P .  Mallari, Jr. appeared together with the General Manager of his 
business, Victor P .  Mallari . The Department' s Citizen Availability and Citizen Job 
Placement Section ("Job Placement") was represented by James Ulloa. Hearing 
Officer Jerry Cody, presiding. 

After hearing the testimony and reviewing the record, the Hearing Officer 
makes the following Findings of Fact and Conclusions of Law: 

This case is based on appellant' s  timely appeal of a Notice of Denial ("Denial") 
issued by the Job Placement Section on March 3 ,  20 17 .  [A copy of the Denial was 
entered into evidence as Hearing Exhibit 1 .] ,  

Appellant Fidel P .  Mallari, Jr., dba Reliable Manpower ("Employer") operates a 
manpower company on Saipan. The Job Placement Section denied Employer' s  
request for a Certification of Good Standing, citing three grounds: 

(1) Employer failed to post job vacancy announcements on the DOL website for 
five maintenance worker positions in 20 1 6, and one general support worker job in 
20 1 5  and 20 1 6, as required by Employer Rules and Regulations ("Regulations"), 
codified in the Northern Mariana Islands Administrative Code ("NMIAC"), at § 
80-20. l -225(a). [Hearing Exhibit I .] 
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(2) Employer failed to post Employer Declarations on the DOL website in 20 15, in 
connection with job vacancy announcements ("JV As") for general maintenance 
workers, a construction supervisor and carpenters, that were posted by Employer. 
Regulations at NMIAC § 80-20. l -235(e). [Hearing Exhibit 1 .] 

(3) Employer failed to submit Workforce Plans in 20 1 5  and 20 1 6  in accordance 
with Regulations at NMIAC § 80-20 . 1 -5 1  O; 

(4) Employer's 20 1 7  Workforce Plan is deficient in certain respects; and 

(5) Employer failed to submit quarterly Total Workforce Listings in 20 1 5  and 
20 16, as required by the Regulations at NMIAC § ·80-20. 1 -505(b-c). 

1. Failure to Post Job Vacancy Announcements on DOL's Website For 
Numerous Positions in 2015 and 2016. 

Department Regulations require employers who are renewing CW-1 status workers 
to postjob announcements on the Department' s  website. Regs. at NMIAC § 80-
20J -225(a). In this case, the Job Placement Section alleged that Employer had not 
posted JV As on the Department of Labor ("DOL'') website for its five general 
maintenance CW-1 status employees in 20 1 6. Employer' s  General Manager 
Victor Mallari admitted that the company had not posted JV As on DOL's  website 
in 20 1 6  for those renewals .  [Testimony of Mr. Victor Mallari .] Mr. Mallari noted 
that his company advertised the jobs using a local radio station instead of the 
Department's  website because Employer was running out of time to file the CW 
Petitions. Id. In addition, Employer admitted that it had neglected to post a JV A 
in 201 5 and 20 1 6  for a general support worker position. [Hearing Exhibit 2.] 

2. Failure to Post "Employer Declarations" For Prospective Job 
Applicants. 

The Department' s  "Employer Declaration" Regulation requires an employer to 
post an online "declaration" on the Department of Labor ("DOL") website 
(www.marianaslabor.net) in cases where the employer has rejected a U.S .-'status 
qualified worker for a particular job and instead, hired a foreign national worker 
for the position. [Regs. at NMIAC § 80-20.J -235(e).] In such cases, the regulation 
requires the employer to post a short response on the website, explaining: ( 1 )  the 
action it took with respect to each applicant who posted a response to the job 
vacancy; and (2) the reason(s) why that person was not hired for the position. Id. 
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Iii the Denial, Job Placement charged that Employer had failed to post timely 
Employer Declarations in connection with three JV As that Employer posted on 
August 1 ,  20 1 5 .  [Hearing Exhibit l .] 

The Hearing Officer notes that one day after Employer posted the JV As, on August 
2, 20 1 5, Typhoon Soudelor slammed into Saipan and knocked out power to the 
island for many weeks . Mr. Ulloa confirmed that DOL's  website was "down" for 
more than two months. In short, Employer was physically incapable of posting 
any Employer Declarations on DOL's  website in the months following its August 
1 ,  20 15 posting. Given this history, the Heating Officer finds that Employer 
should be excused from this charge. 

3. Failure to Submit Workforce Plans for 2015 and 2016. 

DOL Regulations require employers to file an updated Workforce Plan once every 
12  months. [Regs. at NMIAC § 80-20 . 1 -5 1 0 .] In this case, the evidence shows 
that Employer failed to submit Workforce Plans in either 20 1 5  or 20 1 6. 
[Testimony of Mr. Ulloa.] 

Employer admitted that it had not filed Workforce Plans in 20 1 5  and 20 1 6. 
General Manager Malari testified that he had been unaware in those years that 
Employer was required to file a Workforce Plan. 

4. Employer Submitted a Deficient Workforce Plan for 2017. 

Recently, Employer submitted a Workforce Plan for 20 1 7. [A copy of the Plan 
was entered into evidence as Hearing Exhibit 2.] Mr. Ulloa testified that the Plan 
that Employer submitted is deficient in that it leaves two categories blank: specific 
vocational preparation (SVP Range) and timetable for accomplishing the 
replacement of foreign national workers. [Testimony of Mr. Ulloa.] 

At Hearing, Employer took note of the deficiencies and promised to correct the 
document in the near future. [Testimony of Mr. Victor Mallari .] 

5. Failure to Subm:it Quarterly Total Workforce Listings for 2015 and 
2016. 

DOL Regulations require employers to submit information on a quarterly basis 
regarding ''the number and classification of employees for whom wages were paid 
during the quarter." Regs. at NMIAC § 80-20 . 1 -SOS(b ). This information is 
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submitted in a document called the Total Workforce Listing. The Department 
requires employers to submit this information in order to qualify for a Certification 
of Compliance. [Testimony of Mr. Ulloa.] 

Employer admits that it failed to submit Total Workforce Listings for all quarters 
of 20 1 5  and 20 1 6. In preparation for requesting the Certificate of Good Standing 
in February 20 1 7, Employer prepared and submitted all of the missing Total 
Workforce Listings for 20 1 6. [The four Listings for 20 1 6  were entered into 
evidence collectively as Hearing Exhibit 3(a-d).] The documents show that as of 
December 3 1 ,  20 1 6, Employer employed 7 full-time workers: 5 CW-status 
workers, one holder of an EAD (Employment Authorization Document) and one 
permanent resident. [See Total Workforce Listing for 4th Quarter of 201 6  at 
Hearing Exhibit 3d.] 1 

DISCUSSION 

The evidence established that: (1 ) Employer failed to post JV As for 5 general 
maintenance worker positions in 20 1 6  and one JV A for a general support worker in 
20 1 5  and 20 16; (2) Employer failed to submit Workforce Plans for 20 1 5  and 20 1 6; 
(3) Employer submitted a deficient Workforce Plan for 20 1 7; and (4) Employer 
failed to submit quarterly Total Workforce Listings in 20 1 5  and 20 1 6. [Regs at 
NMIAC §§ 80-20. l -235(e), 505(b) and 5 1 0.] 

Employer shall be excused from the charge that it failed to file Employer 
Declarations in response to JV As posted on August 1 ,  20 1 5, due to the fact that 
Typhoon Soudelor hit Saipan the day after the posting, knocking out the DOL 
website and cutting off the Department' s electricity for more than two months . 

In February 20 1 7, Employer took steps to correct some of the deficiencies by 
submitting Total Workforce Listings for all four quarters of 20 1 6. [See Hearing 
Exhibits 3(a-d).] 

At Hearing, Job Placement testified that it would accept a reversal of its denial, 
provided that Employer is sanctioned monetarily for the above-cited violations. 
Job Placement left it to the Hearing Officer to determine the appropriate amount of 
sanctions. 

1 The Total Workforce Listings produced by Employer all listed Fidel P. Mallari Jr. as an employee with a 
salary. The Hearing Officer notes that as a sole practitioner, Fidel Mallari cannot employ himself. 
Therefore, Mr. Mallari should refrain from listing himself as an employee in future Total Workforce 
Listings. 
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Sanctions: 

In cases of violations under Chapter 2 of the Commonwealth Employment Act of 
2007 (see 3 CMC § 4527), the Hearing Officer is authorized, but not required, to 
levy a maximum fine of $2,000 for each violation. 3 CMC § 4528(£)(2). 

The amount of fines in this area is left to the discretion of the Hearing Officer. The 
standard in determining appropriate sanctions should be one of reasonableness and 
fairness, in accordance with the general principle, that "[t]he hearing officer is 
authorized to . . .  [ u] se the inherent powers . . .  to further the interests of justice and 
fairness in proceedings." [Regs. at § 80- 50.4-820(h) and (o).] 

In this case, the Hearing Officer finds that a substantial fine should be assessed 
against this Employer, given that Employer intentionally chose not to post 6 JV As 
in 20 1 6, and did not submit Workforce Plans and Total Workforce Listings for two 
full years. As mitigating factor, the Hearing Officer notes that Employer recently 
filed its missing documentation for 20 1 6  and attempted to submit a Workforce 
Plan for 20 17 .  Additionally, Employer expressed remorse at its past failure to 
comply with the Regulations and promised to be more compliant in the future. 

Based on the foregoing, the Hearing Officer holds that Employer should be 
sanctioned $2,000; however, $500 of the fi.ne shall be suspended for one year, then 
extinguished, on the condition that Employer pays the remaining portion of the fine 
and commits no further violations of CNMI labor law during the one-year period 
following the issuance of the Order. Additionally, Employer shall be ordered to 
file a corrected Workforce Plan for 20 17 within thirty days. Finally, Employer 

. asked that it be allowed to pay the sanction in several installments due to his 
ongoing cash-flow problems. This request, which was unopposed by the 
Department of Labor, shall be granted. 

Good cause having been shown, IT IS HEREBY ORDERED: 

1 .  Denial is reversed:  For the reasons stated above, the Department' s Denial 
of a Certification of Good Standing for Appellant Fidel P. Mallari Jr. is hereby 
REVERSED, provided that Appellant complies with the terms of the Order, as set 
forth below. The Department is instructed to issue the Certification of Compliance 
(i .e., Certificate of Good Standing) to Appellant as soon as the $ 1 ,500 portion of 
the sanction has been paid. 
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2. Sanctions: For the reasons stated above, Appellant Fidel P.  Mallari Jr. is 
hereby FINED two thousand dollars ($2,000); however, $500 of the fine shall be 
SUSPENDED for ONE YEAR, then extinguished, provided that Appellant pays 
the remaining $ 1 ,500 portion of the sanction and complies with the other terms of 
this Order set forth below. 3 CMC §§  4528(±)(2) and 4947( 1 1) .  

3 .  Payment Terms: Appellant Fidel P.  Mallari Jr. is ORDERED to pay the 
$ 1 ,500 portion of the fine in five $300 installments, with each installment due on 
or before the 1 5th day of each month, beginning in April 20 1 7, and continuing each 
month thereafter until fully paid. Payment shall be made to the CNMI Treasury; a 
copy of each payment receipt shall be filed with the Hearing Office on or before 
the payment deadline. 

4. 2017 Workforce Plan: Appellant Fidel P .  Mallari Jr. is ORDERED to 
submit a corrected Workforce Plan for 20 1 7  to the Department's  Citizen Job 
Placement and Citizen Job Availability Section (attn. : James Ulloa) no later than 
thirty (30) days after the date of issuance of this Order. [Regs. at NMIAC § 80-
20 . 1 -5 1 0.] 

5 .  Warning: If Appellant fails to comply with its continuing obligation to 
comply with DOL' s statutes and regulations during the suspension period, he shall 
be subject to a possible reinstatement of the suspended sanction plus additional 
monetary sanctions, after a due process hearing on this issue. 

6. Appeal: Any person or party aggrieved by this Order may appeal, in 
writing, to the Secretary of Labor within fifteen (15) days of the date of issuance 
of this Order. 3 CMC §§  4948(a) and 4528(g). 

DATED: March 3/ , 201 7  

mg O i 
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COMMONWEALTH OF THE NORTHERN MARIANA ISLANDS 
DEPARTMENT OF LABOR 

ADMINISTRATIVE HEARING OFFICE 

In the Matter of: ) 
Herman's  Modem Bakery, Inc., ) 

Appellant, ) 
) 

v. ) 
) 

Department of Labor - Citizen Job Availability ) 
and Citizen Job Placement Section, ) 

Appellee. ) 

D.C. No. 1 7-007 

ADMINISTRATIVE ORDER 

This denial appeal came on for hearing on April 6, 20 1 7, in the Administrative 
Hearing Office of the CNMI Department of Labor, located on Capitol Hill, Saipan. 
Appellant Herman's  Modem Bakery, Inc., was represented by its General 
Manager, Alma G. Hayes, and its President, Hennan T. Guerrero. The 
Department's Citizen A.vailability and Citizen Job Placement Section ("Job 
Placement") was represented by James Ulloa. Hearing Officer Jerry Cody, 
presiding. 

After hearing the testimony and reviewing the record, the Hearing Officer 
makes the following Findings of Fact and Conclusions of Law: 

This case is based on appellant's timely appeal of a Notice of Denial ("Denial") 
issued by the Job Placement Section on March 8, 20 17.  [A copy of the Denial was 
entered into evidence as Hearing Exhibit I ;  a copy of the Employer's letter of 
appeal, dated March 22, 20 17, was entered into evidence as Hearing Exhibit 2.] 

Appellant Herman's  Modem Bakery, Inc. ("Employer") operates a bakery, food 
service and catering business with several locations on Saipan. The Job Placement 
Section denied Employer's request for a Certification of Good Standing, citing 
three grounds: 

( 1 )  Employer failed to post Employer Declarations with respect to 1 7  JV As 
posted by Employer in 20 1 6  and 20 1 7, as required by the Employer Rules and 
Regulations ("Regulations"), codified in the Northern Mariana Islands 
Administrative Code ("NMIAC"), at § 80-20.l -235(e); 
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(2) Employer provided insufficient justification for its failure to hire a status 
qualified citizen or permanent resident for the JVA (No. 1 6-05-38238) posted for 
the job of"restaurant server," as required by Regulations at NMIAC § 80-20 . 1 -
235. 

(3) Employer failed to submit a Total Workforce Listing for the 2nd quarter of 
20 16, as required by Regulations at NMIAC § 80-20. 1 -505(b). 

1 .  Failure to Post Employer Declarations With Respect To 17 Posted 
JVAs. 

The Department' s  "Employer Declaration" Regulation requires an employer to 
post an online "declaration" on the Department of Labor ("DOL") website 
(www.marianaslabor.net) in cases where the employer has rejected a U.S.-status 
qualified worker for a particular job and instead, hired a foreign national worker 
for the position. [Regulations at NMIAC § 80-20 . l -235(e).] In such cases, the 
regulation requires the employer to post a short response on the website, 
explaining: ( 1 )  the action it took with respect to each applicant who posted a 
response to the job vacancy; and (2) the reason(s) why that person was not hired 
for the position. Id. 

In the Denial, Job Placement charged that Employer had failed to post timely 
Employer Declarations in connection with 1 7  JV As that Employer posted in 20 1 6  
and 20 1 7. [Hearing Exhibit l .] These JV As were for the following positions : 
catering coordinator, baker, cook, expediter, baker, executive secretary, 
maintenance technician, food service manager, cake decorator, cook assistant, 
packer, production manager, production clerk, refrigeration and aircon technician, 
maintenance technician, sales representative, food service worker, sales 
representative and baker's helper. [Hearing Exhibit 1 - Determination at pp. 1 -2.] 

At Hearing, Employer admitted that it had not posted responses to responders to 
any of the above-listed JV As. Ms. Hayes, who overseas Employer's compliance 
matters, testified that the company had assigned a Human Resources assistant to 
oversee labor matters, but that person resigned in February 20 1 6. Thereafter, the 
company began neglecting its obligation to file declarations. Nevertheless, Ms. 
Hayes testified that Employer had reviewed many of the responders' resumes to 
determine whether they were qualified. Ms. Hayes notes that the vast majority of 
referrals lacked qualifications for the JV As. Furthermore, Employer notes that it 
hired many U.S. citizens or permanent residents for these open positions. 
[Testimony of Ms. Hayes.] 
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Employer also complained that most of the online responses posted with respect to 
JV As tum out to be unqualified or not interested in the jobs. Yet, DOL regulations 
require an employer to review each response and then post a response as to why 
that person is not being considered for the job. Employer notes that this process 
wastes valuable management time and constitutes a burden. [Testimony of Ms. 
Hayes; Employer's  appeal letter at Hearing Exhibit 2.] 

DOL maintains an automated system of job referrals that automatically forwards 
many job applicants' names and resumes in response to N As based on pre
programmed criteria. [Testimony of Mr. Ulloa.] Admittedly, this system results 
in many responders being forwarded to N As on jobs for which they are not 
qualified. Correcting this system lies beyond the capability-of the Hearing Office. 
However, the Hearing Officer notes the burden that the current automated system 
places on employers to post responses to unqualified responders. 

2. Failure to Hire a U.S. Status-Qualified Worker For A Restaurant 
Server Position as Advertised in JV A No. 160-05-38238. 

In its Denial, Job Placement charged that Employer provided insufficient 
justification for its failure to hire a status qualified citizen or permanent resident for 
the JVA (No. 1 6-05-3823 8) posted for the job of "restaurant server" from May 19  
to June 3,  20 1 6. [Regs . at NMIAC § 80-20 . 1 -23 5 .  A copy ofthe JVA was entered 
into evidence as Hearing Exhibit 7.] 

At Hearing, Ms. Hayes testified that, in fact, Employer had hired a U.S .  citizen for 
the posted job of "restaurant server" in June 20 1 6. That job applicant, who was a 
walk-in applicant, was hired on June 7, 20 1 6, but did not last more than a month. 
In mid-July 20 1 6, Employer hired a second U.S. citizen for the position. That 
person began working for Employer on July 28, 20 1 6, then resigned on September 
1 9, 20 16 . [Testimony of Ms. Hayes.] 

Evidently, Employer never informed the Job Placement Section that a U.S citizen 
had been hired for JVA No. 1 60-05-3823 8 .  The Regulations (Regs. at NMIAC § 
80-20 . 1 -235) clearly state that if an employer hires a U.S .  citizen or permanent 
resident for a posted job vacancy, the Employer has no obligation to post 
declarations to responders, or even to notify DOL of the hiring. 1 Nevertheless, as 

1 Regulation section 80-20. l-23 5(e) states: "Employer Declaration. In the event that a citizen, CNMI permanent 
resident, or U.S. permanent resident was not hired,. . .  the employer shall file a declaration . . .  with respect to the 
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a practical matter, Employers would be well advised to notify Joh Placement when 
a U.S. citizen is hired for a posted position, in order to avoid misunderstandings 
with the Department of Labor. 

3 .  Failure to Submit A Quarterly Total Work.force Listing for the 2"d 
Quarter of 2016. 

DOL Regulations require employers to submit information on a quarterly basis 
regarding "the number and classification of employees for whom wages were paid 
during the quarter." [Regs. at NMIAC § 80-20 . 1 -SOS(b ) .] This information is 
submitted in a document called the "Total Workforce Listing." The Department 
requires employers to submit this information in order to qualify for a Certificate 
of.Good Standing. [Testimony of Mr. Ulloa.] 

The evidence established that Employer had submitted two Total Workforce 
Listings to DOL for 20 1 6 : one Listing covered the period from October 20 1 5  
through April 20 1 6; the second Listing covered the period from May 20 1 6  through 
January 20 17. [Copies of these Tot'al Workforce Listings were entered into 
evidence as Hearing Exhibits 5 and 6, respectively.] 

The above-noted Listings included the months of the second quarter of 20 1 6; 
however, the three months comprising the second quarter were not segregated from 
other months. After receiving the Denial, Employer prepared and submitted a 
Total Workforce Listing that tracked only the 2nd Quarter of 20 1 6, covering only 
those three months of the second Quarter (April, May and June of 20 1 6). [A copy 
of the Total Workforce Listing for the 2nd Quarter of 20 1 6  was entered into 
evidence as Hearing Exhibit 3 .] 

Ms. Hayes explained that Employer had not realized that the Department wanted 
the information tracked by each quarter. As soon as Employer realized its 
mistake, it took immediate steps to correct the deficiency by producing the missing 
document. 

II 

II 

citizens and permanent residents who applied for the job . . . .  No declaration is required if a citizen or permanent 
resident is hired." [Emphasis added.] 
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DISCUSSION 

The evidence established that: Employer neglected to post "declarations" as to 
numerous JVAs posted in 20 1 6  and 20 1 7  [Regs. at NMIAC § 80-20 . 1 -235]; but 
Employer did not commit the second violation noted in the Denial. The third 
alleged violation was excused after it was shown that Employer had submitted the 
information in a different format. As soon as Employer discovered the mistake, it 
corrected the deficiency by submitting the correct quarterly Total Workforce 
Listing in 20 1 6  (Hearing Exhibit 3) . [Regs at NMIAC § 80-20. l -505(b-d).] 

At Hearing, Employer asked that the Denial be reversed and any sanction be 
reduced or eliminated. As to the first charge, Employer admitted that it had not 
posted "declarations" to online responders, but Employer presented uncontested 
evidence that it actually reviewed and considered many of the responders. Many 
of the U.S . citizens who were interviewed and hired by Employer were walk-in 
applicants who had seen the job vacancy posted on the website, but chose to come 
to Employer in person. [Testimony of Ms. Hayes .] 

Employer' s General Manager testified that the company has difficulty retaining the 
U.S. citizens that it hires to work in the bakery business .  Ms. Hayes stated that 
management is forced to terminate dozens of local employees because they have 
poor work habits or dismal attendance records. To substantiate this point, 
Employer submitted a list of 7 1  U.S .  citizens or permanent residents who 
Employer had terminated in 20 16 and 20 1 7  [Hearing Exhibit 4 - listing 7 1  citizens 
and/or permanent residents and 17  foreign workers terminated in 20 1 6  and 20 1 7.] 

At Hearing, Job Placement, noting Employer' s good record of employing many 
U.S.  citizens and permanent residents, recommended that the Denial be reversed 
and that Employer should not be sanctioned, but should receive a "warning" to file 
employer declarations in the future. 

Sanctions: 

In cases of violations under Chapter 2 of the Commonwealth Employment Act of 
2007 (see 3 CMC § 4527), the Hearing Officer is authorized, but not required, to 
levy a maximum fine of $2,000 for each violation. 3 CMC § 4528(£)(2). 

The amount of fines in this area is left to the discretion of the Hearing Officer. The 
standard in determining appropriate sanctions should be one of reasonableness and 
fairness, in accordance with the general principle, that "[t]he hearing officer is 
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authorized to . . .  [u]se [his] inherent powers . . .  to further the interests of justice and 
fairness in proceedings." [Regs. at § 80- S0.4-820(h) and (o).] 

This Denial was based on three charges. First, the Department correctly faulted 
Employer for failing to post Employer Declarations with respect to numerous 
posted JV As in 2016 and 20 17. On the other hand, as stated, the employer had no 
obligation to post declarations i f  a U.S. citizen or permanent resident was hired for 
an advertised position (see footnote 1 ) . At least some of the 1 7 JV As noted in the 
Denial fall into this category. Also, Employer noted that its failure to post 
declarations was an oversight on its part that occurred after its Human Resource 
assistant resigned from the company. Employer also noted that it reviewed many 
of the responders' resumes and found those responders to be unqualified for the 
offered jobs. The second charge of the Denial was countered by Employer's 
uncontested testimony that it had hired a U.S. citizen for the "restaurant server" 
position. The third charge was satisfied when Employer produced the missing 
Total Workforce Listing in the correct fonnat. 

Employer presented other facts in support of its request for leniency. Employer 
noted that it is the oldest Chamorro-owned business in the CNMl and that it has 
been operating with a good labor record for decades. Ms. Hayes testified that the 
company remains deeply committed to hiring qualified local workers. Employer 
currently employs 122 full-time employees, consisting of 60 U.S. citizens or 
permanent residents, 56 C W l -status workers and 6 holders ofEADs (Employment 
Authorization Documents). [Testimony of Ms. Hayes.] Employer's Workforce 
Participation percentage is nearly 50%, which is well above the minimum of 30% 
mandated by CNMI statute and Regulations. [3 CMC § 4525 and Reg. at NMIAC 
§ 80-20. l -2 1 0(c)(3).] 

The Hearing Officer agrees that given Employer's long-standing record of hiring 
U.S. citizens and permanent residents, the standard fine for Employer Declaration 
violations should be reduced to a warning in this instance. Based on the foregoing, 
the Hearing Officer holds that this Denial should be reversed, provided that 
Employer is given a warning: Employer is warned that any fai lure on its part to 
post declarations to online responders in the future, may result in Agency charges 
and substantial monetary sanctions.2 

2 Again, if a U.S. citizen is hired for a posted job announcement, the Employer is not required to post 
"declarations" but, as a practical matter, it should notify Job Placement that such hiring has occurred. 
[Regs. at NMTAC § 80-20.1-235.) 
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Good cause having been shown, IT IS HEREBY ORDERED: 

1 .  Denial is reversed: For the reasons stated above, the Department' s Denial 
of a Certificate of Good Standing for Appellant Herman's Modem Bakery, Inc. , 
is hereby REVERSED, provided that Appellant complies with the terms of the 
Order, as set forth below. The Department is instructed to issue the Certificate of 
Good Standing to Appellant as soon as practicable. 

2. Warning: Appellant Herman' s  Modern Bakery, Inc. ,  is hereby WARNED 
that it has a continuing obligation to post online "employer declarations" to 
responders in cases where U.S .  citizens or permanent resident applicants have not 
been hired and a foreign national worker has been chosen instead for the job. Any 
failure by Appellant to post such declarations in the future may be grounds for 
denial of a Certificate of Good Standing, and may subject Appellant to possible 
monetary sanctions after a due process hearing on the issue. 3 CMC §§ 4528(±)(2) 
and 4947(1 1 ) .  

3 .  Appeal: Any person or part)t aggrieved by this Order may appeal, in 
writing, to the Secretary of Labor within fifteen (15) days of the date of issuance 
of this Order. 3 CMC §§  4948(a) and 4528(g). 

DATED: April 12., 20 1 7  
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COMMONWEALTH OF THE NORTHERN MARIANA ISLANDS 
DEPARTMENT OF LABOR 

ADMINISTRATIVE HEARING OFFICE 

In the Matter of: ) 
Md. Nurul Islam Bhuiyan, ) 
dba Island Protection Services, ) 

Appellant, ) 
) 

v. ) 
) 

Department of Labor - Citizen Job Availability ) 
and Citizen Job Placement Section, ) 

Appellee. ) 

D.C.  No. 1 7-008 

ADMINISTRATIVE ORDER 

This denial appeal came on for hearing on August 7, 20 17, in the Administrative 
Hearing Office of the CNMI Department of Labor, located on Capitol Hill, Saipan. 
Appellant Md. Nurul Islam Bhuiyan was represented by counsel Brian Flaherty, 
appearing on behalf of appellant' s  counsel, Robert T. Ton-es. The Department' s  
Citizen Availability and Citizen Job Placement Section ("Job Placement") was 
represented by James Ulloa. Mr. Zahid Islam appeared and testified in support of 
Appellant. Hearing Officer Jen-y Cody, presiding. 

After hearing the testimony and reviewing the record, the Hearing Officer 
makes the following Findings of Fact and Conclusions of Law: 

This case is based on appellant' s  timely appeal of a Notice of Denial ("Denial") 
issued by the Job Placement Section on April 20, 20 1 7 . [A copy of the Denial was 
entered into evidence as Hearing Exhibit 1 ;  a copy of the Appellant' s  Appeal of 
Denial of Certificate of Good Standing, dated May 5, 2 0 1  7, was entered into 
evidence as Hearing Exhibit 2.] 

Appellant Md. Nurul Islam Bhuiyan, dba Island Protection Services ("Employer"), 
operates a business primarily engaged in providing security services to contracting 
clients in Saipan. The Job Placement Section denied Employer' s  request for a 
Certification of Compliance, citing three grounds : 

( 1 )  Employer failed to submit Total Workforce Listings for the 1 5\ 2°ct, 3rct and 4th 
quarters in 20 1 6, as required by the Employer Rules and Regulations 
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("Regulations"), codified in the Northern Mariana Islands Administrative Code 
("NMIAC"), at § 80-20. l -505(b-c); 

(2) Employer failed to submit a Workforce Plan for 20 1 6  in accordance with 
Regulations at NMIAC § 80-20 . 1 -5 1  O; and 

(3 ) Employer failed to post Employer Declarations to responders regarding 23 
posted Job Vacancy Announcements ("JV As") from 20 1 5  until the present. [Regs. 
at NMIAC § 80-20 . l -235(e).] 

1. Failure to Submit Quarterly Total Workforce Listings for Four 
Quarters in 2016. 

Department of Labor Regulations require employers to submit information on a 
quarterly basis regarding "the number and classification of employees for whom 
wages were paid during the quarter." [Regs. at NMIAC § 80-20 . l -505 (b).] This 
information is submitted in a document called the Total Workforce Listing. The 
Department requires employers to submit this information in order to qualify for a 
Certification of Compliance. [Testimony of Mr. Ulloa.] 

Employer failed to submit Total Workforce Listings for all four quarters of 20 1 6 . 
Employer testified that prior to the Denial, he had not realized that he was 
obligated to submit Total Workforce Listings on a quarterly basis. As soon as he 
received the Denial, he took immediate steps to conect the deficiencies. After 
receiving the Denial, Employer prepared and submitted all of the missing Total 
Workforce Listings. [The four quarterly Listings for 20 1 6  were entered into 
evidence collectively as Hearing Exhibit 3 .] [Testimony of Mr. Bhuiyan.] 

Employer brought to the Hearing his Total Workforce Listing for the Second 
Quarter of 20 1 7, which he had filed with the Department of Labor ("DOL") on 
August 3, 20 17 .  [A copy of this Total Workforce Listing was entered into 
evidence as Hearing Exhibit 5 . ]  A review of the document revealed several 
mistakes, including that Mr. Bhuiyan enoneously listed himself as an employee 
(an employer cannot employ himself); and that employee B enjamin Abraham was 
listed as a CW- 1 even though he evidently has a green card. [Testimony of Mr. 
Bhuiyan.] 

After the hearing, on August 1 7, 20 1 7, Employer submitted an Amended Total 
Workforce Listing for the Second Quarter of 20 17 .  This document corrected the 
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eIToneous entries in the prior Total 'Workforce Listing (Exhibit 5) .  This amended 
document has been entered into evidence as Hearing Exhibit Sa. 

2. Failure to Submit a Workforce Plan for 2016. 

DOL Regulations require employers to file an updated Workforce Plan once every 
1 2 months . [Regs . at NMIAC § 80-20. 1 -5 1 0 .] 

At Hearing, Employer admitted that he had not submitted a Workforce Plan for 
20 1 6 . According to Employer, he had not lmown about the regulations requiring 
this submission until he received this Denial. Meanwhile, Employer prepared a 
cuITent Workforce Plan for 20 1 7  and submitted it with his Request for a Certificate 
of Compliance. (See Workforce Plan at Hearing Exhibit 4.) Upon reviewing the 
submitted Plan, Mr. Ulloa testified that the document is acceptable to the 
Placement Section. 

3 .  Failure to Post Employer Declarations With Respect to 23 JV As 
Posted From 2015 to April 2017. 

The Department' s  "Employer Declaration" Regulation requires an employer to 
post an online "declaration" on the DOL website (www.marianaslabor.net) in cases 
where the employer has rejected a U.S .  citizen or permanent resident applicant for 
a particular job and instead, hired a foreign national worker for the position. 
[Regs. at NMIAC § 80-20. l -235 (e) .J In such cases, the regulation requires the 
employer to post a short response on the website, explaining: ( 1 )  the action it took 
with respect to each applicant who posted a response to the job vacancy; and (2) 
the reason(s) why that person was not hired for the position. Id. 

In this case, Job Placement charged that Employer had failed to post timely 
Employer Declarations in connection with 23 JV As that Employer posted during 
the period from 20 1 5  through March 20 1 7 . [Hearing Exhibit l .] These JV As were 
for the following positions : 

2017 
Accountant (1 JV A) 
Security Officer ( 1 JV A) 
Operations Manager ( 1  JVA) 
Security Supervisor ( 1  JVA) 
Security Guard ( 1 JV A) 
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2015 
Security Officer (2 JV As) 
Security Supervisor (2 JV As) 
Security Guard (2 JV As) 

At Hearing, Employer admitted that he never posted responses to responders of 
JV As that he had posted in 20 1 5  and 20 1 6 .  Mr. Bhuiyan stated that he had not 
understood his legal obligation to post responses, but he noted that since receiving 
the Denial, his staff has reviewed all job applicants ' resumes and conducted in 
person or phone interviews with all interested applicants. For the accountant 
positions, tests were administered to determine applicants ' abilities to do the job. 
[Testimony of Mr. Bhuiyan and former Operations Manager, Zahid Islam.] 

Employer noted that as to JV As filed in March 20 1 7, the security guard position 
has been filled by a U.S.  citizen, but the other posted jobs (accountant, security 
officer, operations manager, and security supervisor) have not been filled. 
[Testimony of Mr. Bhuiyan.] 

DISCUSSION 

The evidence established that: ( 1 )  Employer failed to submit four quarterly Total 
Workforce Listings in 20 1 6; (2) Employer failed to submit a timely Workforce 
Plan for 20 1 6 ; and (3 ) Employer neglected to post Employer Declarations to 
responders with respect to 23 JV As posted during a 3-year period, from 20 1 5  
through March 20 1 7. [Regs at NMIAC § §  80-20. l -505(b) and 5 1 0 .] 

In mitigation, after receiving the Denial, Employer took steps to correct the above 
deficiencies by submitting the missing documents (See Hearing Exhibits 3 and 4). 
Employer also produced a copy of his Total Workforce Listing, filed with DOL on 
8/03/ 17  (Hearing Ex. 5) ;  as well as his Amended Total Workforce Listing, filed 
with DOL on 8/1 7/ 1 7  (Hearing Exhibit Sa). Moreover, Employer and his former 
Operations Manager (Zahid Islam) testified that Employer had carefully reviewed 
the resumes of all job applicants who applied for the posted JV As in 20 1 7, to 
determine if they were qualified for the positions and interested in the jobs. 
Employer testified that any qualified U.S .  citizens or permanent residents have 
been offered jobs for which they applied; some responders indicated that they were 
no longer interested in the positions . [Testimony of Mr. Bhuiyan and Mr. Islam.] 

Employer's Amended Total Workforce Listing, filed on August 1 7, 20 1 7, shows 
that Employer currently employs 3 0  full-time employees and out of that number, 
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1 0  are U.S .  citizens or green card holders, 1 9  are CW- 1 status workers and 1 holds 
an EAD. Thus, Employer's workforce satisfies the minimum 3 0% ratio of U.S .  
status-qualified workers that is required under 3 CMC § 4525 ,  and the Regulations 
[NMIAC § 80-20.2- 1 20(c)] . 

At Hearing, Job Placement testified that it would not object to a reversal of its 
denial, provided that Employer is sanctioned monetarily for his failure to submit 
census-related documents in 20 1 6  and his failure to post Employer Declarations 
during a 3-year period. Job Placement left it to the Hearing Officer to determine 
the appropriate amount of sanctions. [Testimony of James Ulloa.] 

Sanctions: 

In cases of violations under Chapter 2 of the Commonwealth Employment Act of 
2007 (see 3 CMC § 4527), the Hearing Officer is authorized, but not required, to 
levy a maximum fine of $2,000 for each violation. 3 CMC § 4528(±)(2). 

The amount of fines in this area is left to the discretion of the Hearing Officer. The 
standard in determining appropriate sanctions should be one of reasonableness and 
fairness, in accordance with the general principle, that " [t]he hearing officer is 
authorized to . . .  [ u] se the inherent powers . . .  to further the interests of justice and 
fairness in proceedings ." Regs. at §§  80- 50 .4-820(h) and (o). 

In this case, the Hearing Officer finds that a fine should be assessed against this 
Employer for its numerous regulatory violations, including: failure to submit a 
timely Workforce Plan for 20 1 6  and Total Workforce Listings for four quarters in 
20 1 6; and failure to post Employer Declarations for 23 JV As. As mitigating 
factors, the Hearing Officer notes that ( 1 )  Employer filed his missing documenta
tion after he received the Denial; (2) Employer made a concerted effort to review 
and consider U.S .  citizen job applicants for the positions he posted in March 20 1 7; 
and (3) Employer is currently above the minimum workforce participation goal of 
30% with respect to its total, full-time workforce. [Hearing Exhibit Sa.] Based on 
the foregoing, the Hearing Officer finds that Employer should be sanctioned with a 
fine of $ 1 ,500;  however, half ($750) of the fine shall be suspended for two years, 
then extinguished, on the condition that Employer pays the remaining portion of 
the fine and commits no violations of CNMI labor law during the two-year period. 

II 

II 
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Good cause having been shown, IT IS HEREBY ORDERED: 

1 .  Denial is reversed : For the reasons stated above, the Department' s  Denial 
of a Certification of Good Standing for Appellant Md. Nurul Bhuiyan is hereby 
REVERSED, provided that Appellant complies with the terms of the Order, as set 
forth below. The Department is instructed to issue the Certificate of Good 
Standing to Appellant as soon as Appellant has paid the $750 portion of the 
sanction (see below) . 

2 .  Sanctions: For the reasons stated above, Appellant Md. Nurul Bhuiyan is 
hereby FINED one thousand five hundred dollars ($ 1 ,500); however, $750 of the 
fine shall be SUSPENDED for TWO YEARS, then extinguished, provided that 
Appellant pays the remaining $750 portion of the sanction and complies with the 
other terms of this Order set forth below. 3 CMC § §  4528(£)(2) and 4947( 1 1 ) .  

3 .  Payment Terms: Appellant Md. Nurul Bhuiyan i s  ORDERED to pay the 
$750 portion of the fine no later than thirty (3 0) days after the date of issuance of 
this Order. Payment shall be made to the CNMI Treasury; a copy of the payment 
receipt shall be filed with the Hearing Office on or before the payment deadline. 

4. Warning: If Appellant Bhuiyan fails to comply with its continuing 
obligation to comply with Department' s  statutes and regulations during the 
suspension period, he shall be subject to a possible reinstatement of the suspended 
sanction plus additional monetary sanctions, after a due process hearing on this 
issue. 

5. Appeal: Any person or party aggrieved by this Order may appeal, in 
writing, to the Secretary of Labor within fifteen (15) days of the date of issuance 
of this Order. 3 CMC § §  4948(a) and 4528(g) . 

DATED: August 2.2, 20 1 7  
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COMMONWEALTH OF THE NORTHERN MARIANA ISLANDS 
DEPARTMENT OF LABOR 

ADMINISTRATIVE HEARING OFFICE 

In the Matter of: ) 
Aminul Islam, ) 

Complainant, ) 
) 

v. ) 
) 

Christopher G. Imbo, ) 
dba MGI Manpower Group International, ) 

Respondent. ) 

L.C. No. 17-015 

ADMINISTRATIVE ORDER 

This labor case came on for hearing on October 26, 20 1 7, in the Administrative 
Hearing Office of the CNMI Department of Labor, located on Capitol Hill, Saipan. 
Complainant Aminul Islam appeared pro se. Respondent Christopher G. Imbo, 
dba MGI Manpower Group International, appeared and was represented by 
attorney Charity R. Hodson. Investigator Ben Castro appeared on behalf of the 
Department of Labor Enforcement and Compliance Section. Mr. Hafizul Islam 
testified for Complainant. Md. Serajul Islam served as interpreter for 
Complainant. Hearing Officer Jen-y Cody, presiding. 

After hearing the testimony and reviewing the record, the Hearing Officer 
makes the following Findings of Fact and Conclusions of Law: 

This case is based on a labor complaint filed by complainant Aminul Islam 
("Employee") in the Hearing Office on June 1 2, 20 1 7, against respondent 
Christopher G. Imbo, dba MGI Manpower Group International ("Employer"). 
[A copy of the complaint was entered into evidence as Hearing Exhibit 1 . ] The 
complaint alleged that Employer breached an employment contract by failing to 
provide work to Employee after Employee an-ived in Saipan to work for Employer. 

The evidence presented at hearing established the following facts . Employee ' s  
brother, Hafizul Islam, has lived and worked in Saipan for about 20 years. In 
about 20 1 4, he began trying to find a job in Saipan for his brother, Aminul Islam, 
who lived in Bangladesh. In late 20 1 5 , shortly after Typhoon Soudelor slammed 
into Saipan, Employer began hiring dozens of foreign-based workers and an-anging 
for them to come to Saipan with CW- 1 visas, to work on various construction 
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projects. In about October 20 1 5 ,  Hafizul Islam approached Employer and 
convinced him to offer employment to his brother, Aminul Islam (Employee), who 
would come from Bangladesh to work in Saipan. 

The Contract: In October 20 15 ,  Employer drafted and sent a written Employment 
Contract to Employee in Bangladesh, which Employee signed and sent back. The 
parties executed the Employment Contract ("Contract") with signatures, dated 
October 5 ,  20 1 5 .  [A copy of the Contract was entered into evidence at Hearing 
Exhibit 3 .] Under the terms of the Contract, Employer agreed to provide full-time 
work to Employee for the duration of the term of the Contract. Id. 

Contract Term: The Contract stated that the contract period would commence 
upon Employee's "arrival in Saipan" until the expiration of his CW- 1 status. 
[Contract at paragraph � 1 ("Contract Period") . ]  Employer did not insert any 
specific start date into the Contract, requiring Employee to be on Saipan by a 
specific month or day. 1 Id. In early 20 1 6, the expiration of Employee' s  CW- 1 
status was set as January 1 7, 20 17 .  [See Hearing Exhibit 4 .] 

After the Contract had been signed by both parties, Employer submitted the 
Contract together with a CW- 1 Petition to USCIS, asking for permission to employ 
Employee. In March 20 1 6, Employer received an Approval Notice from USCIS 
indicating that it had approved the CW-I Petition for Employee to work in Saipan. 
[A copy of the Approval Notice from USCIS, dated 3/1 5/20 1 6, was entered into 
evidence at Hearing Exhibit 4.] Employer then forwarded the Approval Notice to 
Employee in Bangladesh with instructions to obtain a visa to enter the CNMI. 
[Testimony of Mr. Imbo.] 

Arrival on August 26, 2016 :  It took Employee several months to obtain his visa 
from the U.S .  Embassy in Bangladesh. He obtained his visa from the U.S .  
Embassy in  mid-August 20 1 6 , then booked his airline ticket to Saipan with money 
he had borrowed from a relative. In mid-August 20 1 6, Employee contacted his 
brother Hafizul to inform him about his arrival in Saipan. Employee arrived in 
Saipan on August 26, 20 1 6 . [Testimony of Employee and Mr. Hafizul Islam.] 

September-October 2016:  On August 29, 20 1 6, three days after arriving in 
Saipan, Employee and his brother, Hafizul, visited Employer' s  office but were told 
by the secretary that Employer was off-island for several weeks. Several weeks 

1 Employer knew from experience that Employee would need to obtain a visa from the U.S. Embassy in 
Bangladesh before he could travel to Saipan to work. [Testimony of Mr. Imbo.] 
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later, in mid-September 20 1 6, Employee and his brother met Employer 
Christopher Imbo in person at Employer' s  office. Mr. Imbo complained that 
Employee was "late" in arriving on Saipan. Employer said he had no work for 
Employee at that time, but that Employee should "wait" and Employer would 
make inquiries to determine if he or his supervisor could find work for him. 
[Testimony of Mr. Imbo and Mr. Aminul Islam.] 

At this first meeting and in the months that followed, Employer did not terminate 
the Contract nor take any steps to repatriate Employee. Id. 2 

At the first meeting in mid-September 20 1 6, Hafizul left his cell phone number 
with Employer so he could be contacted if Employer found work for Employee. 
Several weeks after the first meeting, Mr. Imbo saw Hafizul at the Fiesta Resort 
and told him that he was not optimistic that he could find work for Employee. 
Imbo told Hafizul to call him in a few weeks, when Imbo returned from Guam. 
Mr. Imbo testified that he does not recall if Hafizul ever called his office again. 
[Testimony of Mr. Imbo.] Hafizul gave credible testimony that he spoke on the 
telephone with Mr. Imbo one or two times after their September meeting and that 
Imbo assured him that he was continuing to look for work for Employee. 
[Testimony of Mr. Hafizul Islam.] 

November 2016 to January 17, 2017: After October 20 1 6, Employer and 
Employee had little or no contact. Employer testified that he never spoke to 
Hafizul, either by telephone or in person, from November 20 1 6  through January 
2017 .  (Employer has no knowledge of whether Hafizul ever contacted his office 
while Employer was off-island.) Employer admits that during this period, he had 
Hafizul ' s cell phone number and knew where Hafizul was working; thus, he could 
have contacted Hafizul if he had wanted to speak with him. Employer admits that 
he never tried to contact Hafizul . [Testimony of Mr. Imbo.] For his part, Hafizul 
maintains that he tried several times to call Employer, but he got no answer. 
Hafizul testified that he visited Employer' s  office several times in this period, but 
Mr. Imbo was off-island, except for one meeting that Hafizul claimed they had in 
November.3 

2 Employer testified that at the first meeting with Employee and Hafizul in September 20 1 6, Employer 
was considering terminating the Contract and repatriating Employee; instead, he decided to give 
Employee the chance to find alternative employment. Mr. lmbo admitted under oath that he told 
Employee and brother Hafizul that he (Imbo) would ask around to see if he could find work for 
Employee. [Testimony of Mr. Imbo .] 

3 Whether the parties spoke to each other in November is disputed. Employer maintains the parties never 
spoke, either in person or by phone. Hafizul Islam claims they met face-to-face in November in 
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The parties never spoke to one another in December 20 1 6  or January 20 1 7 .  
[Hafizul Islam testified that he and Employee visited Employer' s  office in mid
December 20 16  and early January 20 1 7, but were told by office staff that Mr. Imbo 
was off-island; Mr. Imbo testified that he did not speak with Hafizul or Employee 
during these two months . Employer stated that he had no knowledge of whether 
Employee or Hafizul visited his office when he was off-island during that period.] 

Summary: Employer never provided work for Employee nor terminated the 
Contract. After their first meeting in mid-September 20 16 ,  they had either two or 
three conversations. Other than a brief encounter at the Fiesta Resort and one or 
two phone calls that occurred after the first meeting, the parties did not talk again. 
[Testimony of Mr. Imbo and Hafizul Islam.]  Hafizul visited Employer' s  office 
every month to ask about work for Employee, but he was told by a secretary that 
Mr. Imbo was off-island. Employee continued to hope that Employer would 
inform him that he had work for him. Employer had Hafizul ' s phone number and 
could have contacted him at any time, but did not attempt to make contact. Id. 

The Contract expired on its own terms at the end of Employee ' s  CW- 1 status -
January 1 7, 2017 .  Employee filed his labor claim in the Hearing Office on June 
1 2, 20 1 7. 

CONCLUSIONS OF LAW 

I. Employer breached its contractual obligation to provide continuous, 
full-time work to Employee for the duration of the Contract. 

Based on the express terms of the Contract signed by the parties, the Hearing 
Officer finds that Employer had a continuing legal obligation to provide full-time 
work to Employee for the duration of the Contract. The contract term ran from the 
arrival of Employee in the CNMI until the expiration of Employee' s CW- 1 status 
(January 1 7, 20 1 7) .  [Hearing Exhibit 1 (Contract) at if l . ] 

Employer breached its contractual obligation to provide work when he failed to 
provide work to Employee from the date of their first meeting (September 1 5 , 
20 1 6) until the expiration of the contract term (January 1 7, 20 1 7) .  That period 

Employer's office and that Hafizul asked Imbo if he would renew Employee' s  CW- 1 employment. Based 
on the demeanor of the witnesses and the substance of their testimony, the Hearing Officer finds 
Employer' s  testimony on this issue to be more credible than that of Hafizul Islam. In short, the Hearing 
Officer finds that this al leged meeting never occurred. 
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amounts to 1 24 days or about 1 8  weeks . "  Contractual wages were set in the 
Contract at $6.05 per hour, but increased by law on September 30, 20 1 7, to $6.55 
per hour. The full amount of lost wages amounts to $4,676.00.5 

I I .  Em ployer's Argument That His Contractual Obligation To Provide 
Work Was Excused By Employee's "Late Arrival," is Rejected. 

Employer argues that Employee breached the Contract by arriving late for this job; 
thereby excusing Employer's non-performance (failure to provide work). tvlr. 
Imbo testi fied that when he offered employment to Employee, he had planned to 
assign Employee to work on a particular large construction project in Saipan. 
Because it took Employee several months to arrive in Saipan, Employer no longer 
needed him for that particular project. [Testimony of Mr. lmbo.] The Hearing 
Officer rejects this argument for the reasons detailed below. 

Under standard contract analysis, the drafter of the contract is held to have borne a 
risk of which he was aware at the time of  contract formation, but which he failed lo 
address in the contract. In this case, Employer knew when he agreed to hire 
Employee that it would take a certain amount of time to obtain approval of a CW- I 
Petition from USCIS, and for Employee to obtain a visa from the U.S. Embassy in 
Bangladesh. Employer, who drafted the Contract, could have inserted a provision 
requiring Employee to arrive and begin working in Saipan by a certain date; 
however, Employer chose not to insert such a provision into the Contract. Thus, 
Employer is held to have assumed the risk that Employee would arrive "late" to 
Saipan as a result of bureaucratic delays i n  obtaining his visa. 

Fu1thennore, lhere was no evidence presented that Employer ever informed 
Employee that he was needed by a certain date. Thus, Employee did not know he 
was required to arrive in Saipan to begin work by a particular date. Finally, no 
evidence was submitted to establish that the delay was the fault of Employee. 

For these reasons, Employer shall not be excused from his contractual obligations 
as a result of  the so-called "late" arrival of Employee to Saipan. 

4 Given that 124 days amounts to 17 weeks and 5 days, the Hearing Officer reasoned that the last five days should be 
considered a rull work week for purposes of calculating damages; hence. the total of 14 weeks in the damage 
calculations. 

5 This calculation was made as follows: 1 8  x $262/week = $4.71 6.00, minus $40 to adj ust for the lower 
wage rate ($6.05) in the last two weeks of September 2016. $4. 7 1 6.00 minus $40 = $4,676.00. 
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III. Employee' s Labor Claim Is Partially Barred By The Statute of 
Limitations Applicable to Labor Claims. [3 CMC § 4962(b ).] 

Employer's  next argument is that Employee ' s  labor claim is completely barred by 
the applicable 6-month statute of limitations because the cause of action "accrued" 
in September 20 1 6, when Employer first informed Employee that he had no work 
for him. [Respondent ' s  Motion to Dismiss, filed on 1 0/ 1 9/20 1 7, and arguments 
made by Respondent's  counsel at Hearing. ]  

The statute of limitations contained in the Commonwealth Employment Act of 
2007 at 3 CMC § 4962(b ), states that "no labor complaint may be filed more than 
six (6) months after the date of the last-occurring event that is the subject of the 
complaint . . . . " The statute refers to the "last occurring event" but does not define 
the term. Generally, at common law, a cause of action accrues when it is complete 
with all of its elements - wrongdoing, harm and causation. The "last occurring 
event," otherwise known as the "last element" accrual rule ,  has been held to mean 
that the statute of limitations runs from the "occmTence of the last element 
essential to the cause of action." Aryeh v. Canon Business Solutions, Inc. , 55 
Cal .4th 1 1 85 ,  1 1 9 1  (20 1 3 )  (citations omitted) . 

Employer argues that Employee' s claim accrued at the face-to-face meeting of 
the parties in September 20 1 6, when Mr. Imbo told Employee that he could not 
provide work for him. Using this date of accrual, Employee would have only six 
months from the date of that first meeting (Sept 1 5 , 20 1 6) - until March 1 5 , 20 17  -
in which to file his labor complaint. Given that Employee filed his claim on June 
1 2, 20 1 7, Employer contends that the labor claim is entirely baiTed under 3 CMC § 
4962(b). 6 

The Hearing Officer acknowledges that the fact that Employee waited to file a 
labor claim until months after the Contract expired, leads to a statute of limitations 
problem. Nevertheless, the Hearing Officer finds that under the "continuous 
accrual doctrine," Employee ' s  claim is only partially barred. 

The "continuous accrual doctrine" holds that separate, recurring invasions of the 
same right can each trigger their own statutes of limitations .  See, e.g. ,  Aryeh at 
1 198 .  

6 At hearing, Employer's counsel argued that even i f  one considered the last occurring event to b e  a conversation 

between Mr. Imbo and Employee' s  brother in late October or early November 20 1 6, the labor complaint filed on 
June 12, 2 0 1 7, would still be barred by the 6-month statute of l imitation. 

6 
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Generally speaking, continuous accrual applies whenever there is a 
continuing or recurring obligation: ' When an obligation or liability arises on 
a recurring basis, a cause of action accrues each time a wrongful act occurs, 
triggering a new limitations period. ' (Citation omitted.) Because each new 
breach of such an obligation provides all the elements of a claim -
wrongdoing, hann, and causation (citation omitted) - each may be treated as 
an independently actionable wrong with its own time limit for recovery. 

Aryeh, at 1 1 99. 

The Hearing Officer finds that Employer' s contractual duty to provide work under 
the Contract in this case amounted to a continuing contractual obligation that 
accrued each day, as long as the Contract remained in effect - in other words, until 
January 1 7, 20 1 7. 7 

The continuous accrual doctrine supports recovery only from breaches that fall 
within the limitations period. Aryeh, at 1 1 99 (citing Jones v. Tracy School Dist. , 
27 Cal .3d 99 ( 1 980)). Thus, some conduct causing damage may be barred from 
recovery while other conduct may be actionable. 

Applying the continuous accrual doctrine to this case means that the complaint was 
timely filed, but only as to those breaches occurring within the 6-month limitations 
period. Employee may claim lost wages occurring within six months ( 1 80 days) of 
the date on which he filed his labor complaint (i .e. , within 1 80 days of June 12, 
20 1 7) .  In effect, damages (lost wages) may be claimed only for the period of 
December 14, 20 1 6, until the expiration of the Contract - January 1 7, 20 1 7 . 

II 

7 Having found no CNMI caselaw as to this specific issue, the Hearing Officer looks to other jurisdictions 
for guidance. In certain jurisdictions, actions arising from alleged breaches of a continuing contractual 
obligation are not wholly barred by the statute of limitations merely because one or more of those alleged 
breaches occurred earlier in time. Aryeh, at 1 1 98- 1 20 1 ;  Singer Co. v. Bait. Gas & Elec. Co. , 558  A.2d 
4 1 9, 425 (Md. Ct. Spec. App. 1 989). Rather, "where a contract provides for continuing performance over 
a period of time, each successive breach of the obligation begins the running of the statute of limitations 
anew, with the result being that accrual occurs continuously and a plaintiff may assert claims for damages 
occurring within the statutory period of limitations." Id. at 426.  

See also Armstrong Petroleum Corp. v.  Tri- Valley Oil & Gas Co. , 1 1 6 Cal.App.41h 1 375, 1 3 88 (2004); 
Peterson v. Highland Music, Inc. , 1 40 F.3d 1 3 1 3 ,  1 32 1  (9111 Cir. 1 998) (Ninth Circuit held that plaintiffs' 
claim for royalty payments was not time-barred because defendant had a continuing obligation to pay a 
po1iion of profits and royalties for one song as it got used over time.) Id. 

7 
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IV. BREACH OF CONTRACT 

Based on the foregoing, the Hearing Officer finds that Employer breached the 
Contract by failing to provide full-time work to Employee for the duration of the 
Contract . [3 CMC § §  4947(d)( l )  and 493 l (f).]  Accordingly, Employee shall be 
awarded unpaid wages in the amount set forth below. 8 

Statute of Limitations: As stated above, Employer' s  contractual obligation to 
provide work to Employer was a continuing obligation that accrued each day, as 
long as the contract remained in effect - in other words, until January 1 7, 20 17 .  
Employee filed his labor claim on June 1 2, 20 1 7, within six months of  the last 
accrual period of the claim (i .e . ,  within the 6-month statute of limitations) . 3 CMC 
§ 4962(b ). Nevertheless, the fact that Employee waited five months after the 
Contract expired before filing his labor complaint, results in a portion of the wage 
claim falling beyond the statute of limitations. Id. 

Calculation of Damages: Based on the filing date of the complaint and the 
applicable statute of limitations [3 CMC § 4962(b)] , Complainant may recover 
damages for Employer' s failure to provide work from December 1 4, 20 1 6, until 
the end of the contract on January 1 7, 20 1 7 . That period is comprised of 35  days, 
or 5 weeks. Employee' s  wage rate was $6 .55  per hour; a full week' s wages would 
total $262.9 Therefore, the 5-week period of the claim amounts to lost wages of 
$1 ,310.00 (5 x $262 = $ 1 ,3 1 0.00) .  

II 

II 

8 For the record, the Hearing Officer does not accept the argument that the claim accrued on the date of 
the first meeting between the parties in September 20 1 6: The evidence shows that during their first 
meeting, Employer encouraged Employee to "wait" while Employer asked around the community to find 
other construction work for Employee. Employer did not terminate the Contract on that date or any date 
thereafter; and Employer's comments gave this unsophisticated employee some reason to hope that he 
might soon be provided with work. Having induced the Employee ' s  patience in obtain ing work, 
Employer should be estopped from arguing, in effect, that Employee should have ignored his comment to 
"wait," and instead, filed a labor complaint. In any case, given the Hearing Officer's reliance on the 
continuous accrual doctrine, the start date for accrual of this action is not disposit ive on the issue of 
damages . The present Order denies Respondent' s  Motion to Dismiss the entire claim, but grants a partial bar on 
damages based on the statute of l imitations and the continuous accrual doctrine. 

9 As stated earlier, the Contract set a wage rate at $6.05 per hour; however, that rate increased by operation of law to 
$6.55 per hour, on September 3 0, 20 1 6 .  Thus, one week's wages amount to $262.00 (40 hrs x 6.55 = $262.00). 

8 
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V. LIQUIDATED DAMAGES 

Under the Commonwealth Employment Act of 2007, at 3 CMC § 4947(d)(2), 
the Hearing Officer is authorized to assess liquidated damages in an amount equal 
to the amount of unpaid wages in any case in which a foreign national worker 
prevails on unpaid wages, unless the hearing officer finds extenuating 
circumstances. 

Having found no extenuating circumstances and mindful of the fact that Employee 
was required to pursue this labor complaint through the entire hearing process to 
obtain a judgment, the Hearing Officer finds that liquidated damages are justified 
and should be assessed in an amount ($ 1 ,3 1 0 .00) equal to the amount of lost 
wages. [See Order below, at paragraph 2.]  

VI. SANCTIONS 

In its Determination, Enforcement recommended that Employer be sanctioned the 
maximum fine of two thousand dollars, citing the Employment Rules and 
Regulations at NMIAC § 80-20. l -455 (g) . [Hearing Exhibit 2 at p .  3 .] However, 
the cited regulation does not concern sanctions. It simply states that any employee 
or employer may file a complaint in the Administrative Hearing Office regarding 
any violation of the Commonwealth Employment Act of 2007, or any breach of an 
employment contract. Id. 

In cases of violations of the Commonwealth Employment Act of 2007, the Hearing 
Officer is authorized, but not required, to levy a fine not to exceed $2,000 for each 
violation of any provision of Chapter 3 (Employment of Foreign Nationals) . 3 
CMC § 4947(d)(6). 

The amount of fines in this area is left to the discretion of the Hearing Officer. The 
standard in determining appropriate sanctions should be one of reasonableness and 
fairness, in accordance with the general principle, that " [t]he hearing officer is 
authorized to . . .  [ u] se the inherent powers . . .  to further the interests of justice and 
fairness in proceedings ." Regs . at NMIAC § §  80-20. l -485(c)(7) and (c)( l 4) .  
The Hearing Officer examines the evidence to determine whether sanctions are 
appropriate and justified. 

In this case, Employer induced a foreign worker to enter the CNMI by arranging 
for CW status to be granted based on a written employment contract. When that 
worker arrived, Employer knew or should have known he had a contractual 

9 
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obligation under the Contract to provide work to Employee. Alternatively, if 
Employer believed that the Contract was void or voidable for some reason, he 
could have moved to terminate or rescind the Contract and repatriate the 
Employee. Instead of acting responsibly to remedy the situation, Employer 
abandoned Employee to the care of his brother and did nothing except make vague 
promises of work to Employee and his brother, which were never fulfilled. 

The above-described conduct is not directly addressed in the statutory provisions 
of Chapter 3 of the Commonwealth Employment Act of 2007 (Act); however, the 
Hearing Officer is authorized under 3 CMC § 4947(d)( l 1 )  to assess sanctions that 
reasonably give effect to the purposes of the Act. The Hearing Officer finds that 
the above conduct is egregious and should be sanctioned. Accordingly, Employer 
shall be sanctioned one thousand dollars for his conduct. 3 CMC § 4947(d)(l 1 ) . 

Procedural Note: Finally, the Hearing Officer notes that the statute of limitations 
contained in the Commonwealth Employment Act of 2007, 3 CMC § 4962(b), 
does not purport to foreclose any other type of civil remedy that may be available 
under Commonwealth law. Under the Commonwealth Code of Civil Procedure, a 
plaintiff can bring a contractual claim based on breach of a written contract within 
the six-year, catch-all statute of limitations at 7 CMC § 2502(a)(2). As this issue 
lies beyond the scope of this labor claim and has not been raised by the parties, the 
current Order does address whether Employee may pursue additional remedies in 
the Commonwealth Superior Court. 

Good cause having been shown, IT IS HEREBY ORDERED: 

1 .  Judgment: Judgment is hereby entered against Respondent Christopher G. 
Imbo, dba MGI Manpower Group International, for breach of the contractual duty 
to provide work to Complainant Aminul Islam. Pursuant to the applicable statute 
of limitations [3 CMC § 4962(b)] , Complainant' s  claim for damages (lost wages) 
is limited to $ 1 ,3 1 0,00.  [3 CMC § §  4947(d)( l ) . ]  In addition, Complainant shall 
be awarded liquidated damages amounting to an additional $ 1 ,3 1 0 .00 (see below). 
The total judgment entered in favor of Complainant amounts to $ 1 ,3 1 0 .00, plus an 
equal amount in liquidated damages, for a total of $2,620.00. 

2. Liquidated Damages : For the reasons set forth above, Respondent 
Christopher G. Imbo is hereby ORDERED to pay $1,310.00 in liquidated damages 

· to Complainant Aminul Islam [3 CMC § 4947(d)(2).] 

II 

1 0  
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3 .  Payment Terms : Respondent Clu·istopher G. Imbo is ORDERED to pay 
the total award of $2,620.00 to Complainant by delivering a check or money order, 
made payable to Aminul Islam, to the Hearing Office no later than thirty (30) days 
after the date of issuance of this Order. 

4. Sanctions: Respondent Christopher G .  Imbo is hereby SANCTIONED in 
the amount of one thousand dollars ($ 1 ,000) for his conduct in failing to provide 
work to Complainant in breach of the written employment contract, as well as 
other conduct described herein. Respondent is ORDERED to pay the sanction by 
check made payable to the CNMI Treasury and delivered to the Hearing Office no 
later than forty-five (45)  days after the date of issuance of this Order. 3 CMC § §  

. 4947(d)(6) and 4947(d)( l 1 ) .  

5 .  Appeal:  Any person or party aggrieved by this Order may appeal, in 
writing, to the Secretary of Labor within fifteen (15) days of the date of issuance 
of this Order. 3 CMC § 4948(a). 

DATED: October 5,  20 1 8  

CDMMDNWEALTH REGISTER VOLUME 41 
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COMMONWEALTH OF THE NORTHERN MARIANA ISLANDS 
DEPARTMENT OF LABOR 

ADMINISTRATIVE HEARING OFFICE 

In the Matter of: 

ZAJRADHARA, ZAJI 0., 

Complainant, 

v. 

NIPPON GENERAL TRADING 
CORPORATION, DBA COUNTRY HOUSE 
RESTAURANT, 

Respondent. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Labor Case No. 17-018 

ADMINISTRATIVE 

ORDER 

The Respondent has moved the Hearing Office for an Order dismissing this labor complaint. 

Respondent relies on the fact that Complainant has filed a Complaint that is false on its face and 

has furnished a resume that contains false information. In addition, Respondent alleges that 

Complainant was entertained with an interview for the position in which he failed the test 

designed to determine whether or not he possessed the requisite skills for the position. 

The Labor Complaint bears the filing stamp of the Department of Labor dated June 2, 20 1 7 . The 

Complaint claims that an application for a position advertised by Nippon General Trading 

Corporation (hereinafter NOT) was applied for by Complainant on March 23, 20 17 and that as of 

June 2, 20 1 7  no communication had been received from NOT. 

Both from the verified motion and the Complainant 's  Response in Opposition it is  without 

contradiction that the content of the letter of Complaint is false. In several parts of the pleadings 

Complainant discusses events that occurred on or about April 23 when he was examined for the 

position by the Respondent. A written exhibit sent from the Complainant to the Respondent and 

making reference to the April interview/ examination is also part of the record. The Response 

filed by Complainant offers no clear explanation to the allegation that the complaint is false on 

its face. One can only guess that the misstatement of facts was being addressed by paragraph 1. 
of his Response which reads: 

The complainant simply made mistakes on the dates and or times of the filing, which 

shouldn't be misunderstood as overt false statements nor perjurious statements. 
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While it is agreed that an Administrative Tribunal should show patience in adj udicating the 

claims of laymen it is beyond the call of duty to require the Hearing Officer to have to guess at 

the intention of the above statement and to what allegation in the Respondent' s  motion to apply 

it. If it is intended to explain the factual misrepresentation in the original Complaint, it falls far 

short of doing that. 

Employment applications often request a list of past experience and personal references to assist 

the prospective employer in evaluating the skills and the character of the applicant. The verified 

Motion to Dismiss alleges that an officer of the NGT attempted to check two of the locations 

claimed to be places of past employment of Complainant in Japan. Both locations raised doubt 

as to the accuracy of Complaint' s  statement that they had been places of employment. Again, 

the Response did not give an accurate explanation to the assertion of the claim by the 

Respondent that these work places did not exist. A prospective employer is within his rights to 

require references and an employment history from a job applicant. It is a time honored practice. 

A discovery of falsification of references or misstatement of employment justifies a lack of 

confidence in the applicant to the point of rejection. 

Having found for the Respondent on the two asse1iions discussed above I find it unnecessary to 

consider the bartender' s  test and other matters brought up in the Motion. 

After consideration of the request for attorneys'  fees it was decided to give weight to the earlier 

stated practice of giving leeway to lay parties in overcoming disadvantages that they may suffer. 

The request for attorneys' fees is thereby denied. 

The Department being fully advised and good cause having been shown, IT IS HEREBY 

ORDERED: 

1 .  That the Motion to Dismiss, brought by the Respondent NGT Corporation, is granted 

and that Labor Case 1 7-0 1 8  is dismissed; 

2. Any person or party aggrieved by this Order may appeal, in writing, to the Secretary of 

Labor within fifteen ( 1 5) days of the date of the issuance of this Order. 

DATED, March 1 9, 20 1 9  

CDMMDNWEALTH REGISTER VOLUME 41 NUMBER o5 
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COMMONWEALTH OF THE NORTHERN MARIANA ISLANDS 
DEPARTMENT OF LABOR 

ADMINISTRATIVE HEARING OFFICE 

In the Matter of: 
Zajradhara, Zaj i  0 . ,  

v. 

Karis Company, Ltd. , 

Complainant, 

Respondent. 

) 
) 
) 
) 
) 
) 
) 
) 

Labor Case No. 1 7-0 1 9  

ADMINISTRATIVE ORDER 

This case came on for hearing on December 1 2, 20 1 7, in the Administrative 
Hearing Office of the CNMI Department of Labor. Complainant Zaj i  0. Zajrad
hara appeared without counsel . Respondent Karis Company, Ltd. appeared 
through its General Manager, Han Eun Soo, and its registered agent, Cho Jin Koo. 
The Department of Labor Enforcement Section appeared through its investigator 
Patrick C.  King. James Ulloa of the Department' s  Employment Services Division, 
testified by telephone. Mr. Cho also served as translator for Mr. Han. Hearing 
Officer Jerry Cody, presiding. 

After hearing the testimony and reviewing the record, the Hearing Officer 
makes the following Findings of Fact and Conclusions of Law: 

FINDINGS OF FACT 

This labor complaint was brought by a U.S .  citizen job applicant, Zaj i  0. Zajrad
hara ("Complainant") against Karis Company, Ltd. ("Employer"), alleging that the 
Employer violated the CNMI job preference laws by failing to consider 
Complainant' s  application for a job that Employer advertised in March 20 1 7 . 
Complainant requests damages against Employer pursuant to 3 CMC § 4528(a) . 
[Complaint at Hearing Exhibit 1 ,  filed on 6/2/20 1 7; Testimony of Mr. Zajradhara.] 

Employer operates a bed and breakfast business in Saipan, known as "Karis Villa," 
as well as a wholesale business and a retail shop. [Testimony of Mr. Han.] The 
company employs 6 full-time employees:  4 CW- 1 status workers and 2 U.S .  
citizens or green card holders. [Testimony of Mr. Han; Total Workforce Listings 
entered into evidence as Hearing Exhibits 7a-c.] 
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On March 22. 20 1 7, Employer posted a job vacancy announcement ("JVA") 
JVA no. 1 7-03 -47920 - on the Department of Labor ("DOL") website for the job 
of Assistant Manager. [A copy of the JVA for Assistant Manager was entered into 
evidence as Hearing Exhibit 3 .] The JVA was listed as being open from March 22 
through April 6, 20 1 7 . The JVA listed an ,"anticipated start date" for the job as 
October 1 ,  20 1 7. Id. 

As of March 20 1 7, Employer already employed a CW- 1 status worker, named Ms. 
Kim Jung Jon, in the position of Assistant Manager. In March 20 1 7, Employer, 
with the help of its agent, Boo Boo Office, was preparing to file a CW- 1 Petition 
with the U.S .  Citizenship and Immigration ervices ("USCIS") to renew Ms. Jon's  
job as Assistant Manager. Employer' s doc ment handler, the Boo Boo Office, 
prepared both the renewal Petition and the A for the Assistant Manager job .  
[Testimony of Mr. Cho.]  

Complainant read the JV A for "Assistant anager" on the DOL website and 
decided to apply for the job. On March 26, 0 1 7, Complainant emailed the 
Employer, attaching his resume, and sent th� email to the email address that 
Employer had posted on its JVA: han karisco@yahoo .com. 1 Shortly thereafter, 
Employee received an error message (daemon message) indicating that the email 
could not be delivered because the recipient email address was invalid. [A copy of 
error message was entered into evidence at Hearing Exhibit 2 . ]  

On March 27, 20 1 7, Employee forwarded the error message to James Ulloa, 
then-acting Director of DOL' s  Employment Services Division. Mr. Ulloa also 
attempted to send an email message to that same email which was listed on 
Employer' s  JVA, but the message bounced back with the same error message 
indicating that Employer' s  email address was invalid. Mr. Ulloa testified that he 
took no further action regarding this Employer, because he was busy with many 
other employment-related matters . [Testimony of Mr. Ulloa] 

Employer' s  JV A for Assistant Manager received 3 online responses on the DOL 
website from three potential U.S .  citizen applicants . [See Hearing Exhibit 8 - copy 
of the JVA printout listing the responses .] All three responses were logged on 

1 Employer (Mr. Han) testified that the emai l address, h9:n_karis�_Q@�hq9.com, was closed by yahoo 
and has not worked for several years . Mr. Han testified that he had not realized that the wrong email 
address was listed on the NA because he never looked at the NA. Employer's valid emai l address is 
k_�risst:!i_J2@@kf!rissai:gan.com_, After the case was filed, In about August 20 1 7, Mr. Cho inserted the 
correct email address for Employer into the records ofDOL's Employment Services. [Testimony of Mr. 
Han.] 
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March 22, 20 1 7, the opening date of the announcement. (Complainant 's  name was 
not listed because he had not applied through the DOL website system, but had 
applied directly to Employer' s  listed email address.) Id. 

Employer never reviewed, contacted or interviewed any of the job applicants who 
had posted responses to the JVA. [Testimony of Mr. Han.] Employer testified that 
in April 20 1 7, Employer' s  document handler, Mr. Cho of the Boo Boo Office, 
printed out the names of responders to the JV A and showed them to General 
Manager Han. [Testimony of Mr. Cho and Mr. Han.] Mr. Han admitted that he 
had received the list from Mr. Cho but stated that had not contacted or reviewed 
any of the names on the list because he had "already submitted the CW- 1 Petition" 
to renew his co-worker, Ms. Kim Jung Jun. [Testimony of Mr. Han.] 

Employer submitted a Petition to USCIS to renew Ms. Jun's  CW- 1 status on 
March 29 or 3 0, 20 1 7  - midway through the job announcement process. In May or 
June 20 1 7, USCIS returned the Petition to Employer because of a problem with the 
amount of fees . [Testimony of Mr. Cho.]  Within one day, the Employer corrected 
the fee and returned the Petition to USCIS .  As of the date of Hearing, Employer 
has not received a decision from USCIS regarding the Petition. [Testimony of Mr. 
Cho and Mr. Han.] 

Ms . Kim Jung Jon became ill in April 20 1 7 . Shortly after becoming ill, Ms. Jon 
left the CNMI to recuperate in another country. She has not returned to the CNMI 
since leaving in April 20 1 7 .  Employer testified that he expects that USCIS will 
deny the renewal Petition in the near future. Meanwhile, the Assistant Manager 
position remains vacant at this time. [Testimony of Mr. Han.] 

Determination :  DOL's  Enforcement Section investigated this case and concluded 
that Employer had violated 3 CMC § 4963 ( d), which states that an "Employer . . .  
shall not make a materially false statement or [give] materially misleading 
information, orally or in writing, to the Department .or employee or officer of the 
Department . . .  " [Determination at Hearing Exhibit 2.] Investigator Patrick King 
testified that Employer' s  placement of an incorrect email address in its JV A 
constituted a false or misleading statement giving rise to this violation. [Testimony 
of Mr. King.]  For this violation, Enforcement requested a monetary sanction of 
$2,000. As for the U.S .  job preference violation, DOL took no firm position in the 
Determination as to whether Employer had violated the law. [Id. ; Determination at 
Hearing Exhibit 2 . ]  

II 
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CONCLUSIONS OF LAW 

Complainant, a non-lawyer, did not cite the statute upon which his Complaint was 
based. The Hearing Officer construes the Complaint (Hearing Ex. 1 )  as alleging a 
violation of the CNMI job preference statute at 3 CMC § 4528(a) . 

The Commonwealth Employment Act of 2007, 3 CMC § 4528(a), states, in part, 
that "[a] citizen, CNMI permanent resident, or U.S .  permanent resident who is 
qualified for a job may make a claim for damages if . . .  the employer rejects an 
application for the job without just cause, and the employer employs a person who 
is not a citizen, CNMI permanent resident, or U.S .  permanent resident for the job ." 

In order to win his claim for damages under this statute, Complainant must prove 
all four elements of the statute : ( 1 )  that he was qualified for the job;  (2) that his job 
application was rejected by the Employer without just cause; (3) that Employer 
then hired a foreign national worker for that position; and ( 4) that Employer failed 
to meet the so-called 3 0% requirement (ratio of citizens/permanent residents 
employed) in employer' s  full-time workforce. 3 CMC § 4528(a)_. 

Three of the Four Elements of the Job Preference Charge Were Proven. 

Based on the evidence presented, the Hearing Officer finds that Complainant 
proved three of the four elements of the Section 4528(a) offense. 

First, evidence established that Employer has not met the 3 0% requirement of 3 
CMC § 4525 .2 As of March 20 1 7, Employer employed 5 full-time employees, 
consisting of one U.S .  permanent resident and 4 CWl -status employees . [Total 
Workforce Listing submitted by Employer on 1 2/1 8/1 7 . ]  Thus, Employer' s 
workforce participation percentage was 20%, which was below the minimum 
requirement of 30%. Accordingly, this element of the offense is met. 

Another element of a Section 4528(a) offense is to establish that Complainant was 
qualified for the job for which he applied. Employer posted simple qualifications 
on the JVA for this Assistant Manager position, such as : good communication 
skills, strong conflict resolution skills, team building capability, basic business 
math, etc. [See JVA at Hearing Exhibit 3 .] Based on Complainant ' s  work history 

2 That statute requires employers to maintain a minimum workforce participation goal of 3 0%, meaning 
that 30% of Employer's  full-time workforce must consist of U.S .  citizens or U.S .  permanent residents. [3 
CMC § 4525 and Regs. at NMIAC § 80-20 . l -2 1 0(c)(3 ). 
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as reflected in his resume, Complainant was arguably qualified for the Assistant 
Manager' s  j ob. [Complainant' s  Resume was submitted post-hearing, by 
stipulation, at Hearing Exhibit 9 .] Therefore, this element of the offense was 
established. 

Another element of a Section 4528(a) offense is satisfied if the employer, after 
rejecting the citizen, goes on to hire or renew a person who is not a citizen or 
permanent resident, such as a CWl -status worker. In this case, Employer re-hired 
its CW- 1 status Assistant Manager, in essence, when it submitted a Petition to 
USCIS for her renewal on March 29 or 30, 20 1 7 . 

Complainant Failed To Prove that Employer had Unjustly Rejected His Job 
Application ; Therefore, Complainant Cannot Prevail Under Section 4528(a). 

Perhaps the most crucial element of a job preference case is proving that Employer 
rej ected Complainant' s job application without just cause. This Employer argued 
that it could not be found to have "rejected" Complainant' s  j ob application because 
it never received the application. The Hearing Officer finds this reasoning to be 
correct, and therefore, holds that this important element of the Section 4528(a) 
offense has not been proven. 

As stated in the Findings, Employer never received Complainant' s j ob application. 
This occurred for two reasons : ( 1 )  because Employer posted an invalid email 
address at the front of the JVA that appeared on DOL's  website; and (2) because 
Complainant took no steps to notify Employer after learning that his emailed 
application had not been delivered due to the invalid email address. While it is 
true that Complainant informed the Director of Employment Services about 
Employer' s  invalid address, this did not lead to Employer being informed about 
Complainant or his intention to apply for the Assistant Manager job. 

At Hearing, Complainant argued that he had fulfilled his obligation by notifying 
DOL's  Employment Services Director about Employer' s  invalid website. On the 
other hand, Employer argued that Complainant had not taken reasonable steps to 
get his job application to the Employer after he learned that the email address was 
invalid. Employer noted that Complainant could have used the telephone number 
printed on the JV A and telephoned Employer to ask how to apply for the job .  

The Hearing Officer finds that Complainant failed to take reasonable steps to reach 
the Employer to apply for this job .  First, as Employer noted, Complainant could 
have simply called the local telephone number printed on the JV A and asked 
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Employer for its correct email address .  Complainant explained that he did not call 
employer because he was afraid of being misunderstood, maligned or misquoted 
by Employer. The Hearing Officer finds this excuse to be inadequate. The needed 
phone call would have consisted of a single question posed in ten seconds, such as : 
"I am trying to email a message to your company, but your email address seems to 
be incorrect; could you please give me your valid email address?" 

Second, Complainant could have posted his resume using the DOL website, in 
which case he would have been automatically input into the official responses to 
the JV A. Again, the reasons Complainant gives for not using the website are 
confusing and unconvincing.3 If Complainant had posted his response to the JVA 
using DOL'  s system, Employer could not have argued that it did not receive the 
application, as it would be deemed to have constructive notice of all applicants 
posting responses to the job application. Since Complainant chose to bypass the 
official DOL website system, given the evidence presented, Employer has a valid 
defense to the job preference charge that it never received Complainant 's  job 
application. 

The Hearing Officer concludes that Complainant failed to take reasonable steps to 
deliver his job application to Employer. (Although notifying the Director of 
Employment Services was a responsible act, it did not result in Employer actually 
receiving Complainant' s job application or resume.) Because Employer never 
received a job application or resume from Complainant, Complainant cannot prove 
that his application was unjustly rejected by Employer. Given that this is a 
requisite element of the job preference claim, failure to prove this element means 
that the alleged charge must fail .  

Employer Violated 3 CMC § 4963(d) by Giving Materially Misleading 
Information to the Department of Labor. 

Based on its investigation of this case, DOL' s Enforcement Section concluded that 
Employer had violated 3 CMC § 4963 (d) by posting an incorrect email address on 
its Job Vacancy Announcement. Section 4963(d) states that an "Employer . . .  shall 
not make a materially false statement or give materially misleading information, 

3 Complainant gave four reasons for not using the DOL website to post his response to a NA: ( 1 )  it's 
"easier" to send his resume by email directly to the employer; (2) the DOL website is "cumbersome;" (3 ) 
the DOL email server does not detect false email addresses; and ( 4) it's "futile" to use that system 
because employers ignore the postings anyway. [Testimony of Mr. Zajradhara.] Complainant further 
testified that he did not wish to involve DOL in his job search because, as he stated: "I 'm not going to go 
through an Agency that I know ain't doing nothing for my behalf." Id. 

COMMONWEALTH REGISTER VOLUME 41 
6 

NUMBER 05 M.A1 28. 2ms PAGE 041768 



orally or in writing, to the Department or an employee or officer of the Depart
ment . . .  " [See Determination at Hearing Exhibit 2 .] At Hearing, Enforcement 
noted that Employer's placement of an invalid email address in its JVA constituted 
a false or misleading statement given to the Department; thus, giving rise to this 
violation. The Hearing Officer agrees that, at a minimum, posting the invalid 
email was misleading to the public, resulting in both a job applicant and the 
Director of Employment Services having difficulty in communicating by email 
with the employer. For this violation, Enforcement requested a monetary sanction 
of two thousand dollars.4 The amount of the sanction is discussed below (see p.  8). 

E mployer Failed To Engage in Good Faith Hiring Practices and Failed to 
Give Preference in Hiring to Online Responders To the Employer's JVA. 

CNMI job preference Regulations require all employers to give preference to U.S .  
citizens and permanent residents over foreign national workers in employment and 
obligate employers to engage in good faith hiring practices in this regard. [See 
Regs . at NMIAC §§ 80-20. 1 -220 and 235(d) .] 

Employer' s testimony at Hearing shows that it completely neglected its own 
published JVA before moving to renew its CW- 1 status Assistant Manager. 
Employer' s  General Manager admitted that the company filed its Petition to renew 
its CW- 1 status Assistant Manager about one week after the JV A began being 
advertised for her position. In other words, Employer did not bother to wait for the 
job announcement to run its course before filing to renew its CW- 1 employee. 
Moreover, Employer never even bothered to check the JV A before filing its 
Petition. If it had checked after the first day of the JV A, if would have discovered 
that three responses had been posted by citizens interested, or potentially 
interested, in the offered job. [See Hearing Exhibit 8 - JVA showing three 
responses posted on 3/22/20 1 7.] 

Mr. Han testified that his document handler did not give him a copy of the JVA 
with the responses until April 20 1 7, weeks after Employer had sent in its Petition 
to renew its CW- 1 worker for the Assistant Manager position. Moreover, Han 

4 The Hearing Officer notes that if a DOL investigator, during the course of his investigation of the labor 
complaint, finds that Respondent committed other related labor violations, DOL may either file a separate 
Compliance Agency Case or add Agency charges to the Labor Case. If the charges are added to the 
Determination, Respondent may object to the adj udication of the charge and force a separate hearing on 
the matter. In this case, after this option was explained to Employer, Employer chose to waive any 
objection and allow the charge to be adjudicated in the present hearing. [Testimony of Mr. King and Mr. 
Han .] 
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admitted that once he received the list of responders from Mr. Cho, Han did not 
review the list or contact the applicants because he knew the Petition had already 
been filed. [Testimony of Mr. Han.] 

Furthermore, Employer' s  conduct calls into question whether it engaged in fraud 
in connection with its CW- 1 Petition. The USCrS Petition contains an "attestation 
clause" in which the employer is required to attest, under penalty of perjury, that 
no qualified U.S.  citizens or permanent residents are available for the position. It 
is completely disingenuous for an employer to attest that no citizens are available 
and interested in the offered job if the employer has not allowed the JVA to run its 
course and has not reviewed the resumes of those who did, in fact, post interest in 
the advertised position. [It should be noted that determining whether federal 
immigration regulations or statutes have been violated lies beyond the scope of this 

./ case. Therefore, no findings or sanctions shall be issued with respect to the users 
Petition.] 

The above conduct demonstrates that Employer had no intention of looking in the 
available work force for a qualified citizen or resident. The fact that the Petition 
was filed even before the JV A had run and that Employer made no effort to review 
the responders ' resumes shows that Employer was not looking for any job 
applicant other than the CW- 1 employee who already held the position. Such 
conduct violated the above-cited CNMr job preference Regulations that obligate 
employers to engage in good faith hiring practices and require all employers to 
give preference to U.S .  citizens and permanent residents over foreign national 
workers in employment. [Regs. at NMrAC § §  80-20 . 1 -220 and 23 5(d) .] 

Procedural  Note: The above-noted evidence concerns Employer' s conduct with 
respect to those U.S .  citizen job applicants who posted on DOL's  website in 
response to the Assistant Manager job .  That issue was not specifically raised in the 
Complaint or the Determination. Although the matter was addressed at the 
Hearing with the implied consent of the parties [see Regs. at NMrAC § 80-20. l -
480G)J ,  Enforcement never moved to add charges related to this conduct. 
Accordingly, the findings regarding Employer' s  failure to review the three online 
responders to the JV A shall not be used as a basis for additional sanctions against 
this Employer. 

II 

II 
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SANCTIONS 

In cases of violations under Chapter 2 of the Commonwealth Employment Act of 
2007 (3 CMC § 4527), the Hearing Officer is authorized to levy a fine not to 
exceed $2,000 for each violation. 3 CMC § 4528(±)(2) . In addition, violations of 
3 CMC § 4963 (d) may result in a sanction of up to $2,000, pursuant to 3 CMC § 
4964G). 

Based on the facts presented, the Hearing Officer agrees with the Enforcement 
Section that a sanction is justified. Employer posted false and/or misleading 
information in the form of an invalid web address which led to at least one 
applicant failing to have his application received by Employer. Such 
misinformation constituted a violation of 3 CMC § 4963( d), which justifies an 
assessment of monetary sanctions against Employer, pursuant to 3 CMC § 4964G) .  

The amount of fines in this area i s  left to the discretion of the Hearing Officer. The 
standard in determining appropriate sanctions should be one of reasonableness and 
fairness, in accordance with the general principle, that " [t]he hearing officer is 
authorized to . . .  [u] se [his] inherent powers . . .  to further the interests of justice and 
fairness in proceedings." [Regs . at § 80- 50 .4-820(h) and ( o ) . ]  

Based on the above facts, the Hearing Officer concludes that the Employer' s 
violation of 3 CMC § 4963( d), as described above, justifies a monetary sanction of 
$ 1 ,000. 

In summary, judgment shall be entered in favor of the Respondent (Employer) and 
against Complainant on the issue of Complainant's claim under 3 CMC § 4528(a) . 
Because Complainant was not able to prove all the elements of an offense under 3 
CMC § 4528( a), he shall not be awarded damages . However, Complainant should 
be commended for bringing this matter to the attention of the Department of Labor. 

Secondly, judgment shall be entered in favor of the Department of Labor and 
against Respondent on the Agency charge of violating 3 CMC § 4963(d) (see 
Determination at Hearing Ex. 2), which was heard by stipulation of the parties . 
[Regs . at NMIAC § 80-20. l -480(j) .] For providing false and/or misleading 
information to the Department in violation of 3 CMC § 4963(  d), Respondent 
shall be sanctioned one thousand dollars ($ 1 ,000), pursuant to 3 CMC § 49.64G) .  

II 
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The Department being fully advised and good cause having been shown, IT IS 
HEREBY ORDERED: 

1 .  Judgment (Labor Complaint) : Based on the above findings and 
conclusions, judgment is hereby entered in favor of Respondent Karis Company, 
Ltd. and against Complainant Zaj i  0. Zajradhara on the labor complaint filed on 
June 2, 20 1 7  (Hearing Exhibit 1 ) .  

2 .  Judgment (Agency Charge) : Based on the above findings and conclusions, 
judgment is hereby entered in favor of the Department of Labor and against 
Respondent Karis Company, Ltd. on the Agency charge of violating 3 CMC § 
4963 ( d), which was heard by stipulation of the parties, pursuant to Regulations at 
NMIAC § 80-20. l -480(j). 

3 .  Sanctions: Respondent Karis Company, Ltd. is hereby SANCTIONED in 
the amount of one thousand dollars ($ 1 ,000) for its submission of false and 
misleading information to the Department of Labor in violation of 3 CMC § 
4963 (d). Respondent is ORDERED to pay the fine (payable to the CNMI 
Treasury) no later than thirty (30) days after the date of issuance of this Order. 
Proof of payment shall be submitted to the Hearing Office on or before the due 
date. [3 CMC § 3 CMC § 4964(j) . ]  

4 .  Appeal: Any person or party aggrieved by this Order may appeal, in 
writing, to the Secretary of Labor within fifteen ( 1 5) days of the date of issuance 
of this Order. 3 CMC § §  4948(a) and 4528(g) . 

DATED: December 2.8., 20 1 7  
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COMMONWEALTH OF THE NORTHERN MARIANA ISLANDS 
DEPARTMENT OF LABOR 

ADMINISTRATIVE HEARING OFFICE 

In the Matter of: 
Zajradhara, Zaji  0.,  

Complainant; 

v. 

SPN China News Corporation, 
Respondent. 

) 
) 
) 
) 
) 
) 
) 
) 

Labor Case No. 1 7-02 1 

ADMINISTRATIVE ORDER 

This case came on for hearing on April 1 7 , 20 1 8 , in the Administrative Hearing 
Office of the CNMI Department of Labor ("DOL") . Complainant Zaj i  0.  
Zajradhara appeared without counsel. Respondent SPN China News Corporation 
appeared through its President, Betty Bai .  The DOL Enforcement and Compliance 
Section ("Enforcement") appeared through its investigator Patrick King. Hearing 
Officer Jerry Cody, presiding. 

After hearing the testimony and reviewing the record, the Hearing Officer 
makes the following Findings of Fact and Conclusions of Law: 

INTRODUCTION 

This labor complaint was brought by a U.S .  citizen job applicant, Zaj i  0. Zajrad
hara ("Complainant") against SPN China News Corporation ("Employer"), 
alleging that Employer had violated the CNMI job preference laws by failing t,o 
interview or hire Complainant for a job that Employee applied for in April 20 1 7 . 
[The Complaint was entered into evidence as Hearing Exhibit 1 .  The Complaint 
was signed on 4/06/20 1 7, and filed with the Hearing Office on 6/2/20 1 7.]  

Complainant, a non-lawyer, did not cite the statute upon which his Complaint was 
based. The Hearing Officer construes the Complaint (Hearing Ex. 1 )  as alleging a 
violation of the CNMI job preference statute at 3 CMC § 4528(a). At Hearing, 
Complainant confirmed that he was seeking damages from the Employer pursuant 
to 3 CMC § 4528(a) . That statute gives an individual the right to sue for damages 
if an employer unjustly rejects the j ob application of a qualified citizen or 
permanent resident in favor of a foreign national (i .e . ,  CW- 1 status) applicant. 
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FINDINGS OF FACT 

Employer publishes a local weekly' newspaper in the Chinese language, called the 
"Saipan Chinese News." The company, which has been in business in Saipan for 
many years, is operated entirely by its corporate President, Betty Bai .  As of April 
20 1 7, and at present, Employer has no employees; Ms. Bai publishes the 
newspaper without the assistance of any employees . [Testimony of Ms. Bai.] 

In 20 1 7, Employer began looking for a sales agent who could help Employer find 
new advertisers within the growing Chinese tourist market in the CNMI. [Id.] 

In March 20 1 7, Employer posted a job vacancy announcement ("JVA") on DOL's  
website for an Advertising Sales Agent. [A copy of the JVA - JVA no. 1 7-03 -
47596 - was entered into evidence as Hearing Exhibit 2 .] Employer' s  President 
testified that she used a part-time accountant, Viray Enterprises, to assist her in 
posting the above-noted JVA. 

The JV A listed job requirements, but did not list any foreign language requirement 
for this position. [Hearing Exhibit 2.] 

Complainant read the JV A for "Advertising Sales Agent" on the DOL website and 
decided to apply for the job .  In late March 20 1 7, Complainant sent a message to 
Employer, attaching his resume, and sent the email to the email address that 
Employer had posted on its JVA: saipanchinanet@gmail. com. Complainant never 
received any response from Employer. On April 6, 20 1 7, Complainant lodged his 
Complaint at the Hearing Office. (The Complaint letter was officially accepted for 
filing by the Hearing Office on June 2, 20 1 7, after Complainant' s application for 
waiver of fees was granted. The case was filed as L.C.  1 7-02 1 .) 

Employer never read Complainant' s  email during the months from March through 
August 20 1 7 . During discovery, Employer discovered Complainant' s email in the 
"spam" folder of Employer' s website. [Testimony of Ms. Bai .]  

Employer' s  President admitted at hearing that she never checked the website to 
review the six respondents who had posted an interest in the position. [See JVA 
with responses at Hearing Exhibit 2.] [Testimony of Ms. Bai . ]  

Employer never hired any person to fill the advertised position. As of the date of 
hearing, the position remained open. 
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Determination : This case was referred to Enforcement after the parties were 
unable to reach a settlement in mediation. Enforcement investigator Patrick King 
issued an Amended Determination, Notice of Violation and Notice of Hearing 
(hereinafter, Determination) on April 4, 20 1 8 . [A copy of the Determination was 
entered into evidence as Hearing Exhibit 3 .] 

The investigator found that Complainant meets the qualifications stated in the 
JV A, based on Complainant' s submitted resume. The Determination 
recommended that Complainant be granted an interview by Employer for the 
Advertising Sales Agent position. [See Recommendation at Hearing Exhibit 3 at 
p .  3 .] [Testimony of Mr. King.] 

The Determination did not discuss the fact that the Employer had neglected to list 
one of her primary requirements for the position; namely, that the job applicant be · 
bilingual in English and Mandarin. Employer had informed the investigator of this 
fact during investigation, but the investigator based his conclusions solely on the 
content of the posted JVA. [Testimony of Mr. King; Hearing Exhibit 3 .] 

CONCLUSIONS OF LAW 

I. Complainant Did Not Prove All Elements of a Claim For Damages 
Under 3 CMC § 4528(a) ; therefore, Complainant's Request For 
Damages is DENIED. 

Complainant, a non-lawyer, did not cite the statute upon which his Complaint was 
based. To the extent that Complainant moved for "damages" the Hearing Officer 
construes the Complaint (Hearing Ex. 1 )  as alleging a violation of the CNMI job 
preference statute at 3 CMC § 4528(a) . As stated above, this statute is the only 
CNMI-based statute that gives an individual job applicant the right to sue for 
damages provided that certain specific elements are proven. 

The Commonwealth Employment Act of 2007, 3 CMC § 4528(a), states, in part, 
that "[a] citizen, CNMI permanent resident, or U.S .  permanent resident who is 
qualified for a job may make a claim for damages if . . .  the employer rejects an 
application for the job without just cause, and the employer employs a person who 
is not a citizen, CNMI permanent resident, or U.S .  permanent resident for the job." 
Violations of this statute may lead to a damage award of up to six months' wages, 
as well as sanctions of up to $2,000 against the employer. 3 CMC § §  4528(£)( 1 )  
and (f)(2). 
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In order to prevail on a claim for damages under this statute, Complainant must 
prove all four elements of the statute : ( 1 )  that he was qualified for the job;  (2) that 
his job application was rejected by the Employer without just cause; (3 ) that 
Employer then hired a foreign national worker for that position; and ( 4) that 
Employer failed to meet the so-called 3 0% requirement (ratio of citizens and 
permanent residents to non-U.S .  based employees) in employer' s  full-time 
workforce. 3 CMC § 4528( a) . 

There are several problems with Complainant meeting the elements of this claim, 
based on the facts of this case. Most important is the fact that Employer never 
hired a foreign national worker, or anyone, to fill the advertised position. The 
gravamen of the statutory violation of 3 CMC § 4528(a) is that Employer has hired 
a foreign national worker over a qualified U.S .  citizen. In this case, where no one 
was hired for the vacant job, Complainant cannot prove this important element of 
the offense. 

Given that failure to prove the 4th element causes the claim to fail ,  the Hearing 
Officer shall not analyze whether other elements of the Section 4528( a) offense 
were satisfied. 

Notwithstanding the above, the evidence presented in this case revealed serious 
deficiencies in the Employer' s  performance which are important to review as part 
of the record of this case. That record is reviewed below. 

II. Employer Provided Materially Misleading Information to DOL 
Regarding its JV A for Advertising Sales Agent in violation of 3 CMC § 
4963(d). 

The Commonwealth Employment Act of 2007, at 3 CMC § 4963 (d), provides that: 

An employer . . .  shall not make a materially false statement or give materially 
misleading information, orally or in writing, to the Department or any 
employee or officer of the Executive Branch with respect to any requirement 
of [employment of foreign national workers] . 

Employer testified with respect to her search for an advertising sales agent, that she 
needs a person who is bilingual in the English and Mandarin languages .  Ms. Bai 
testified that this was one of her primary requirements for the advertising sales 
agent job that she posted by means of a JVA on DOL' s  website in March 20 17 .  In 
fact, during February and March 20 1 7, Employer published a job announcement, 
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written in Mandarin, in its own newspaper, the Saipan Chinese News. In the job 

advertisement that Employer published in its own newspaper, Employer listed the 
ability to speak both English and Chinese languages as a requirement of the job.  
[Copies of these job advertisements, published on 2/1 7/ 17  and 3/03/1 7, were 
entered into evidence as Hearing Exhibits 4a and 4b, respectively.] 

Despite its own listing of bilingual ability in its j ob advertisement in the Saipan 
China News, Employer omitted any reference to a bilingual requirement when it 
posted the JVA on DOL's  website. Such an omission constituted a materially false 
statement and/or materially misleading information. 3 CMC § 4963( d) . 

When asked, under oath, why she neglected to put the bilingual requirement in the 
JV A posted on DOL' s website, Employer' s  President, Ms. Bai, gave a completely 
unconvincing, inadequate response. Ms. Bai noted that she was "unsophisticated" 
and that she had used an accountant to help her prepare the JV A. The Hearing 
Officer finds this excuse to be disingenuous, given that Ms. Bai is highly educated, 
quite sophisticated and speaks fluent English. Ms. Bai has had more than a decade 
of experience as a newspaper owner in the CNMI and appears well able to 
understand and follow labor laws and regulations . 

The above facts support a finding that Employer provided "materially misleading 
information" to DOL regarding the offered job .  Such conduct violated 3 CMC § 
4963 ( d), which makes it a violation for an employer to make a materially false 
statement or give materially misleading information, orally or in writing, to 
Department of Labor personnel . 

Procedural Note: The above-noted issue was not specifically raised in the Deter
mination. Although the matter was addressed at the Hearing with the implied 
consent of the parties [see Regs. at NMIAC ·§ 80-20. l -480Q)] ,  Enforcement never 
moved to add charges related to this conduct. Accordingly, the finding that 
Employer violated 3 CMC § 4963 ( d) in connection with the JV A in this case shall 
not be used as a basis for additional sanctions against this Employer. 

Enforcement is reminded that is has authority to add Agency charges in a 
Compliance Agency Case and it may issue a Notice of Violation regarding such 
charges and schedule hearing on the same for the same date and time as the already 
scheduled Labor Hearing. On the day of hearing, the Hearing Officer may take 
evidence on both the Labor and Compliance Agency Case in the same proceeding 
unless the Respondent-Employer objects to such a procedure. 
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III. The Bilingual Requirement For the Sales Position Is Justified Under 
The Circumstances. Respondent Should Re-post its JV A for the Sales 
Associate Job with this Bilingual Requirement Added. 

At Hearing, Complainant took issue with Employer' s insistence that bilingual 
ability was required for this position. Complainant noted that given that about 
80% of advertisers who place ads in the Saipan Chinese News are local businesses, 
an Advertising Sales Agent could readily tap the local advertising market without 
having to speak Mandarin. [Testimony of Mr. Zajradhara.] 

Employer responded that it was seeking to expand its marketing efforts to 
businesses on the mainland of China who might consider advertising in the CNMI. 
To this end, Ms. Bai believes that she needs a person who can converse in 
Mandarin with potential Mandarin-speaking advertisers. [Testimony of Ms. Bai .]  

The Amended Determination recommended that Complainant be granted an 
interview by Respondent for the position of Advertising Sales Agent. [Hearing 
Exhibit 3 ,  at p .  3 .] Enforcement made its recommendation based on the fact that 
the JVA had omitted any reference to bilingual ability. [Testimony of Mr. King.] 

Although it is a close case, the Hearing Officer finds that Employer made a 
credible argument for needing a sales associate who is bilingual in the English and 
Mandarin languages. It would serve no useful purpose to order Employer to hire a 
job applicant who cannot meet its expectations for the job .  Nearly all of the 
newspaper's  subscribers, and many of its advertisers, speak Mandarin as their 
primary, if not only, language. Any effort to lure advertisers from mainland China 
will necessarily require a Mandarin speaker to communicate effectively with those 
potential advertisers . Under the circumstances presented here, it is legitimate to 
require bilingual ability for this position. 

Given that Employer intentionally omitted the bilingual requirement for this job in 
its initial JV A, and that Employer testified at hearing that she still needs to fill this 
position, Employer shall be ordered to re-post the JV A with the bilingual 
requirement. [See Order below at page 7 . ]  

CONCLUSION 

Based on the facts presented at the hearing, judgment shall be entered in favor of 
the Respondent (Employer) and against Complainant as to Complainant ' s  claim 
under 3 CMC § 4528(a) .  Because Complainant was not able to prove the 4th 
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element of an offense under 3 CMC § 4528(a) - that Employer hired a foreign 
national worker after rejecting a U.S .  citizen or permanent resident - Complainant 
shall not be awarded damages . 

Secondly, the Hearing Officer finds that Employer provided false and/or 
misleading information to the Department of Labor when it omitted a bilingual 
requirement from its JV A for the Sales Agent position. This conduct violated 3 
CMC § 4963 (d); however, as Enforcement did not file separate Agency charges in 
connection with this case, no sanction shall be issued for this violation. [If charges 
were filed and judgment entered, Employer could be sanctioned monetarily up to 
two thousand dollars, pursuant to 3 CMC § 4964Q).] 

Finally, Employer admits that bilingual ability is crucial for the position and that 
this requirement was not contained in its previously posted JV A. At a minimum, 
Employer should be ordered to re-post the JVA to include bilingual ability as well 
as any other legitimate prerequisites for the sales associate job .  

The Department being fully advised and good cause having been shown, IT IS 
HEREBY ORDERED: 

1 .  Judgment: .  Based on the above findings and conclusions, judgment is 
hereby entered in favor of Respondent SPN China News Corporation and against 
Complainant Zaji  0. Zajradhara on Labor Case No. 1 7-02 1 ,  filed on June 2, 20 1 7. 

2 .  Re-Posting of JVA.: Based on the above findings, Respondent SPN China 
News Corporation is hereby ORDERED to re-post its job vacancy announcement 
for the sales associate position, listing bilingual ability in English and Mandarin 
languages as a required skill . The new JVA shall be posted on DOL's  website 
(www.marianaslabor.net.) no later than 3 0  days after the date of issuance of this 
Order. Failure to comply with this order may lead to monetary sanctions after a 
due process hearing. 3 CMC § 4947(1 1 )  and Regs . at NMIAC § §  80-20 . 1 -
485( c )( 1 3 )  and 485( c ) ( 14) .  

3 .  Appeal: Any person or party aggrieved by this Order may appeal, in 
writing, to the Secretary of Labor within fifteen ( 1 5) days of the date of issuance 
of this Order. 3 CMC § §  4528(g) and 4948(a). 

DATED: July lZ_, 20 1 8  
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COMMONWEALTH OF THE NORTHERN MARIANA ISLANDS 
DEPARTMENT OF LABOR 

ADMINISTRATIVE HEARING OFFICE 

In the Matte r  of: 
Zajradhara, Zaji  0., 

v. 

EAM Corporation, 

C omplainant, 

Respondent. 

) L.C . No.  17-025 
) 
) INTERLOCUT ORY ORDER 

) AND B RIEFING S CHEDULE 
) RE: DISC OVERY REQUEST 

) 
) 

TO: ALL PARTIES AND THEIR ATTORNEYS OF RE C ORD 

On February 8,  20 1 8, Complainant Zajradhara submitted to the Hearing Office, by email, 
a request for discovery in the above-captioned case, listing seven categories of documents 
that Complainant was asking Respondent to produce. [Laymans; Request For Discovery 
Items, dated 2/0 8/20 1 8 .] The Hearing Officer. construes the email as an official request 
for discovery, filed pursuant to the Employment Rules and Regulations at NMIAC § 80-
20. 1 -470(i) . Having considered the matter, the Hearing Officer issues the following 
Discovery Briefing Schedule.  3 CMC § 4947(d) ( l  l ) ; Regs . at NMIAC § 80-20 . l -
485 (c)( 1 3 ) .  

Responses and/or Objections: Respondent EAM Corporation i s  ORDERED to file and 
serve written Responses and/or Obj ections to the Discovery Request, on or before 
February 23, 2018,  at 3 : 00 p.m., in the Hearing Office. The Responses and/or 
Obj ections shall state, with respect to each category of requested documents, whether the 
Respondent agrees to provide copies of the documents, or else, obj ects to having to 
produce the documents . All Obj ections should state the legal basis for the obj ection. 

Reply: Complainant shall have until February 26, 2018,  at 3 : 00 p.m. to file and serve 
a Reply to the Responses and/or Obj ections . 

Docu ment Production : As to those document requests, if any, to which there are no 
objections, Respondent is ORDERED to produce the requested documents, or copies of 
the documents, on March 6, 2018, at 1 0 : 00 a.m. in the Hearing Office. 

DATED : February _/__3__, 20 1 8  

��er Hearmg Office; 
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COMMONWEALTH OF THE NORTHERN MARIANA ISLANDS 
DEPARTMENT OF LABOR 

ADMINISTRATIVE HEARING OFFICE 

In the Matter of: 
Zajradhara, Zaji 0.,  

Complainant, 
v. 

Alba Prime Pacific, LLC, 
Respondent. 

) 
) 
) 
) 
) 
) 
) 

��������). 

Labor Case No. 1 7-029 

ADMINISTRATIVE ORDER 
DISMISSING CASE 

This case was heard in the Administrative Hearing Office on April 1 0, 20 1 8 .  . .. 
During the hearing, Respondent presented uncontested testimony that it never hired 
anyone to fill a "marketing specialist" position that it had advertised on the DOL 
website in 20 17 .  Based on this testimony, Complainant agreed to dismiss the case 
and submitted a written request to dismiss the case. (The handwritten request by 
Mr. Zajradhara, dated 4/1 0/20 1 8 , was entered into evidence as Hearing Exhibit 6 .)  

Based on the request, the Hearing Officer finds that good cause exists to DISMISS 
this Labor Case without prejudice. 

Good cause having been shown, IT IS HEREBY ORDERED: 

1 .  Dismissal: Based on the above-noted request submitted by Complainant to 
dismiss this case, Labor Case No. 1 7-029 is hereby DISMISSED without 
prejudice. 3 CMC § §  4947(b) and (d) ( l  1 ) . · 

2 .  Appeal: Any person or party aggrieved by this Order may appeal, in 
writing, to the Secretary of Labor within fifteen (15) days of the date of issuance 
of this Order. 3 CMC § 4948(a) . 

DATED: April IQ , 20 1 8  

1 
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COMMONWEALTH OF THE NORTHERN MARIANA ISLANDS 
DEPARTMENT OF LABOR 

ADMINISTRATIVE HEARING OFFICE 

In the Matter of: 
Zajradhara, Zaji  0. ,  

v.  

Yen's  Corporation, 

Complainant, 

Respondent. 

) 
) 
) 
) 
) 
) 
) 
) 

Labor Case No. 1 7-040 

ADMINISTRATIVE ORDER 

This case came on for hearing on January 1 6  and 1 9 , 20 1 8 , in the Administrative 
Hearing Office of the CNMI Department of Labor ("DOL"). Complainant Zaj i  0. 
Zajradhara appeared without counsel. Respondent Yen's  Corporation appeared 
through its President, Chien-Ii ("Tony") Yen, and its counsel, Oliver M. Manglona, 
of the law offices of Robert T. Torres. The DOL Enforcement Section appeared 
through investigator Patrick King. The DOL Employment Services Section 
appeared through Jalnes Ulloa. Hearing Officer Jerry Cody, presiding. 

After hearing the testimony and reviewing the record, the Hearing Officer 
makes the following Findings of Fact and Conclusions of Law: 

FINDINGS OF FACT 

This labor complaint was brought by a U.S .  citizen job applicant, Zaj i  0. Zajrad
hara ("Complainant") against Yen ' s  Corporation ("Employer") .  In essence, 
Complainant alleged that Employer violated CNMI job preference laws by 
rejecting Complainant' s  application for a job to which Employee applied in April 
20 1 7 . Complainant requested damages of "back pay" from the Employer. [A copy 
of the Complaint was entered into evidence as Hearing Exhibit 1 .  The Complaint 
was signed on 5/2/20 1 7, and filed with the Hearing Office on 6/2/20 1 7 .] 

Employer is a small business engaged in document handling and translation 
services. As of March 20 1 7, Employer employed only two persons : President 
Tony Yen, who holds an EAD (employment authorization document), and a 
Manager named Ms. Wang, Yan, who held CW- 1 status. 
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Mr. Yen ceased his employment at the company in September 20 1 7  when his EAD 
expired, but he continued serving as corporate President. On October 5 ,  20 17, 
Employer hired a U.S .  citizen, named Samson Shinder Hsieh, for the position as 
Manager, but also retained its CW- 1 status Manager, Wang, Yan. As of the date of 
Hearing, Employer' s  work force consists of the two Managers . [Test. of Mr. Yen.] 

In March 20 17, Employer was planning to renew its CW- 1 status Manager, Ms. 
Wang, by filing a renewal Petition with the U.S .  Citizenship and Immigration 
Services ("USCIS"). The Petition needed to be filed with USCIS no later than 
April 20 1 7, in order to be considered by the USCIS .  Id. 

In late March 20 17, Employer posted a job vacancy announcement ("JVA") on 
DOL's website for the job of Manager. [A copy of the JVA (JVA no. 1 7-03 -
4829 1)  for Manager was entered into evidence as Hearing Exhibit 2a.] The JVA 
listed an "anticipated start date" for the job as October 1 ,  20 1 7, and opening and 
closing dates for the JVA as October 1 and October 1 6, 20 1 7, respectively. The 
JVA listed the job duties as : "Manages business operations such as document 
handling and other related duties ." Id. . 

After posting the JVA, President Tony Yen signed and filed a renewal Petition for 
its CW- 1 status Manager, Ms. Wang, with USCIS .  Prior to filing the Petition, 
Mr. Yen did not review the resumes of three applicants who had posted online 
responses to the JVA on March 28, 20 1 7 . [Testimony of Mr. Yen; Hearing Exhibit 
2b (JVA including responses posted by job applicants) . ]  

In April 20 1 7, Complainant read the JVA for "Manager" on the DOL website 
and decided to apply for the job .  On April 26, 20 1 7, Complainant emailed the 
Employer, attaching his resume; he sent his email to the email address that 
Employer had listed on its JV A:  yenscorpspn@gmail. com. Six days later, on May 
2, 20 17, Complainant submitted a Complaint letter to the Hearing Office, stating 
that he wanted to file a labor complaint because Employer had failed to contact 
him to consider him for the position. (The Complaint letter was official ly accepted 
for filing by the Hearing Office on June 2, 20 1 7, after Complainant' s  application 
for waiver of fees was granted. The case was filed as L.C.  No. 1 7-040.) 

At Hearing, Employer' s President, Tony Yen, claimed he never realized that 
Complainant had emailed the company until September 20 1 7 . Mr. Yen testified 
that he had not opened the company website for many months; therefore, he had 
not known that Complainant had sent his resume to Employer until Employer 
received the Notice of Mediation in September 20 1 7, indicating that a complaint 
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had been filed against Employer. On September 1 0, 20 1 7, Mr. Yen and 
Complainant met in the Hearing Office ' s  mediation session to discuss this case. 
The parties failed to resolve the case at that time. 

Although Employer' s JVA for Manager was published on DOL ' s  website in 
March 20 1 7, the JV A listed opening and closing dates of October 1 and 1 6, 20 1 7, 
respectively. Complainant was off-island for the entire month of October 20 1 7 .  In 
the first week of October 20 1 7, the parties engaged in a series of email exchanges 
regarding the "manager" position. Below is a summary of the exchanges : 

October 2, 2018:  Employer informed Complainant by email that the 
position required two years ' work experience in document handling services 
and that Employer intended to hire a U.S .  citizen, Mr. Hsieh, who was 
capable of speaking both English and Chinese. [Hearing Exhibit Sa.] 

October 2, 2018:  Zaji  responded:  "I shall continue my lawsuit."  [Ex. Sb.]  

October 3, 2018:  Employer responded: "Since this j ob position is still 
open, I would like to schedule you for interview for tomorrow 1 0/04/1 7 ." 
[Hearing Ex. Sc . ]  

October 3, 2018 :  Zaj i  responded: "Unfortunately, I am out of town on 
business . I wish that you could have given me a better notice regarding this 
matter." [Hearing Ex. Sd.] 

October 3, 2018:  Employer responded: "When are you returning back to 
Saipan, please let me know your schedule, so I can set the interview date for 
you. [Hearing Ex. Se .]  Complainant never responded to this email. 
[Testimony of Mr. Yen and Mr. Zajradhara.] 

On October S, 20 1 7, Employer hired Mr. Hsieh for the Manager job .  [Testimony 
of Mr. Yen.] 

On October 1 6 , 20 1 7, a representative of another company, Li Feng (USA) 
Corporation (Wenfeng Chen: lifengspn@gmail .com), emailed Complainant, 
stating: "we would like to set up a interview date for you to our company for the 
position of sales person, thank you." Complainant responded by email :  "Thanks, 
currently I am off island for business. Shall return on nov. 2 ."  [Hearing Exhibit 9.]  
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On November 2, 20 1 7, Complainant returned to the CNMI. Complainant sent Li 
Feng (USA) Corporation an email announcing his arrival and stating that he was 
available for a job interview, but Complainant never responded to Mr. Yen's  last 
email of 1 0/03/1 7, asking to set an interview date. 

On about November 28, 20 1 7, Employer sent another Employer Attestation 
(signed by Chien-Li Yen on 1 1/28/17) to USCIS with a request that read : "We 
advertised at CNMI Labor website, we 've hired Samson Shinder Hsieh an US 
citizen on October 05,  20 1 7  for the position of manager. We 're requesting to 
continue process of this CW- 1 petition for the business operation needs ." [A copy 
of this document was entered into evidence as Hearing Exhibit 8 .] Evidently, 
USCIS agreed to Employer's request, as Mr. Yen testified that Ms. Wang' s  CW- 1 
status was renewed by USCIS in December 20 17 .  [Testimony of Mr. Yen.] 
In December 20 1 7, Employer posted on the JV A of the DOL website that the 
Manager position had been filled. 

Determination : DOL's  Enforcement Section investigated this case and concluded 
that Employer had not violated any CNMI labor laws or regulations in this case. 
The investigator based his Determination on a finding that Employer was willing 
to interview Complainant but Complainant failed to respond back to Employer to 
set up the interview. [Determination at Hearing Exhibit 3 ,  Findings at p .  2, � 1 ;  
and testimony of Mr. King.] 

CONCLUSIONS OF LAW 

1.  Employer's  Early Posting of its JV A Did Not Violate CNMI Labor Statutes 
or Regulations. 

Employer posted the JV A in March 20 1 7, but listed an "opening date" for the JV A 
seven months in the future, on October 1 ,  20 17 .  Complainant argued that 
Employer' s early posting of this JVA was improper and/or unlawful . DOL' s 
Employment Services Section provided a representative to testify as to its position 
on th1s issue. Mr. James Ulloa of DOL' s Employment Services Section testified 
that such a practice (posting a JV A on DOL' s website months before the official 
"opening" date of the JV A) could cause a "chaotic" situation, but that the practice 
did not violate any CNMI labor statute or regulation. [Testimony of Mr. Ulloa.] 
Indeed, the Hearing Officer finds no CNMI labor statute or regulation that imposes 
an obligation on Employer to limit the opening date of its JV A. The Hearing 
Officer concludes that Employer' s  early posting of its JVA was not unlawful. 
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2. Employer's Hiring of Mr. Samson Hsieh Did Not Violate CNMI Labor 
Statutes or Regulations. 

Employer interviewed and hired a U.S .  citizen as its full-time employee "Manager" 
during the JV A's  official publication period (October 1 to 1 6 , 20 1 7) .  [Testimony 
of Mr. Yen; Hearing Exhibits 2a (JVA) and 4b (Total Workforce Listing) .] Mr. 
Yen testified that he interviewed the job applicant, Samson Hsieh, on about 
October 1 ,  20 1 7. Yen told Complainant on October 3 ,  20 1 7, that he planned to 
hire Mr. Hsieh because, among other reasons, he was bilingual in English and 
Mandarin. Yen hired Mr. Hsieh two days later, on October 5 ,  20 1 7 . [Testimony 
of Mr. Yen.] 

The CNMI Department of Labor does not scrutinize an employer' s judgment as to 
which U.S .  citizen to hire among citizen/permanent resident j ob applicants . The 
Employment Rules and Regulations state that " [a]ny citizen, CNMI permanent 
resident or U.S .  permanent resident may be hired rather than a person referred 
without any justification required to be submitted to the Department." [Regs . at 
NMIAC § 80-20 . l -23 5(c)( l ) . ]  Thus, an Employer' s  hiring decision between U.S .  
citizen job candidates i s  not normally subject to scrutiny by the CNMI Department 
of Labor. 

In this case, the facts were examined more carefully due to the fact that Employer 
sought to renew its CW- 1 status Manager even after it hired a U.S .  citizen for the 
position. Mr. Yen testified that after he had hired Mr. Hsieh as Manager, he filed 
a written request with USCIS in mid-November 20 1 7, asking to be allowed to 
renew Employer's foreign national worker, Ms. Wang, Yan. [A copy of Mr. Yen's  
submission to USCIS was entered into evidence as Hearing Exhibit 8 . ]  In 
December 201  7, USCIS approved the renewal Petition for Ms. Wang, Yan. 
[Testimony of Mr. Yen.] 

3. Complainant Failed To Establish That Employer Rejected Complainant's 
Job Application Without Just Cause. 

Holding: Complainant failed to establish that Employer rej ected Complainant' s 
job application without just cause because Complainant failed to respond to 
Employer' s invitation to interview for the job .  

Employer might have been required to hire Complainant over Ms. Wang, Yan, 
but Complainant never followed through on setting up a date to be interviewed by 
Employer. Mr. Yen sent an email to Complainant on October 3 ,  20 1 7, asking 
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Complainant to contact him after he returned to the CNMI in November 20 1 7, so 
that an interview date and time could be arranged. [Hearing Exhibit 5e.] 
Complainant admitted that he never answered that email either before or after he 
returned to Saipan on November 2, 20 1 7. [Testimony of Mr. Zajradhara.] 

At Hearing, Complainant argued that although he had not emailed directly to Tony 
Yen, Mr. Yen knew Complainant was returning to Saipan on November 2, 20 1 7, 
because Complainant had informed Li Feng (USA) Corporation (hereinafter, "Li 
Feng Corp.") of that fact and Tony Yen was that company's  authorized representa
tive. 1  

The Hearing Officer does not accept Complainant' s  argument that notice to Li 
Feng Corp.  amounted to notice to Yen's Corporation. Complainant responded to 
Li Feng Corp. on October 1 6, 20 1 7, to a job interview for "sales person" - not 
manager; that request for an interview was made by Li Feng Corp.  - not Yen's 
Corporation. Mr. Yen was not required to make assumptions about Complainant' s 
continuing interest in the "manager" job, based on a response to a JVA for a "sales 
person" j ob from a different company. Further, Complainant neglected to follow 
up or clarify the situation after his return to Saipan on November 2, 20 1 7 . A 
simple message upon his return would have served to inform Employer that 
Complainant remained interested in interviewing for the "manager" job .  
Complainant made no  effort to contact the Employer after he returned to the CNMI 
on November 2, 20 1 7. 

The Hearing Officer notes that scheduling a job interview requires the cooperation 
of both parties . If Complainant fails to act responsibly, such conduct, in effect, 
gives Employer an excuse not to go forward with considering the job applicant for 
the vacant position. 

In this case, Complainant was primarily at fault for failing to cooperate and 
participate in a job interview for the manager j ob in November 20 1 7 . Admittedly, 
this is a close decision, given that Employer created confusion with its emails in 
October 20 1 7, first telling Complainant that it intended to hire a qualified U.S .  
citizen who had bilingual ability, then sending a second email noting that the 
position was still "open" and asking Complainant to interview for the job .  [See 
Hearing Exhibits 5a  and 5c . ]  However, by not responding to Employer' s  request 

1 On October 1 6, 2 0 1 7, Complainant emailed Wenfeng Chen of Li Feng Corp . that he would return to 
Saipan on November 2, 20 1 7 . [See Hearing Exhibit 9.] On November 2, 20 1 7, Complainant emailed 
Wenfeng Chen that he was back in Saipan and available for an interview. [Testimony of Mr. Zajradhara.] 
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for an interview, Complainant caused Respondent to believe that he was no longer 
interested in the manager position. In short, it was Complainant' s refusal to 
cooperate to schedule a job interview that caused the process to fail .  

4.  Complainant Failed To Prove That Employer's Conduct Violated The 
CNMl's Job Preference Law at 3 CMC § 4528(a). 

Complainant, a non-lawyer, did not cite the statute upon which his Complaint was 
based. To the extent that Complainant moved for "back wages," the Hearing 
Officer construes the Complaint (Hearing Ex. 1 )  as alleging a violation of the 
CNMI job preference statute at 3 CMC § 4528(a) .  This statute is the only CNMI
based statute that gives an individual j ob applicant the right to sue for lost wages if 
certain elements are proven. 

The Commonwealth Employment Act of 2007, 3 CMC § 4528(a), states, in part, 
that " [a] citizen, CNMI permanent resident, or U.S .  permanent resident who is 
qualified for a job may make a claim for damages if . . .  the employer rejects an 
application for the j ob without just cause, and the employer employs a person who 
is not a citizen, CNMI permanent resident, or U.S .  permanent resident for the job." 
Violations of this statute may lead to damages of up to six months ' lost wages, as 
well as monetary sanctions against the employer. 3 CMC § §  4528(£)( 1 )  and (f)(2) . 

In order to win his claim for damages under this statute, Complainant must prove 
all four elements of the statute : ( 1 )  that he was qualified for the job;  (2) that his job 
application was rej ected by the Employer without just cause; (3) that Employer 
then hired a foreign national worker for that position; and ( 4) that Employer failed 
to meet the so-called 3 0% requirement (ratio of citizens/permanent residents 
employed) in employer' s full-time workforce. 3 CMC § 4528(a) . 

Complainant failed to meet the second element of this claim. As to the second 
element, Employer asserted that it did not "reject" Complainant' s application; 
rather, Employer attempted to arrange to interview Complainant when he returned 
from an off-island trip in November 20 17, but Complainant failed to follow up on 
Employer's  offer to interview him. The Hearing Officer accepts Employer' s 
argument as valid and therefore, finds there is insufficient evidence to prove that 
Complainant's  job application was rej ected without just cause - a second element 
of a charge under 3 CMC § 4528(a) .  

II 
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Respondent's arguments regarding the first and fourth elements are 
unpersuasive. Employer also argued that it did not violate 3 CMC § 4528(a) 
because :  ( 1 )  Employer hired a U.S .  citizen (Mr. Hsieh) for the Manager position; 
and (2) Complainant failed to establish that he was qualified for the job .  [See 
Respondent Yen's Corporation ' s  Written Closing Arguments at pp. 5-7.] 

First, the Hearing Officer disagrees with Employer' s  contention in its Closing 
Arguments that it satisfied its legal obligations by hiring a U.S . citizen for the 
Manager position. The fact that one U.S .  citizen (Mr. Hsieh) was hired does not 
end the inquiry as to Complainant' s  job application because Employer also sought 
to renew its CW- 1 Manager (Ms . Wang, Yan) and Complainant retained a legal 
preference under 3 CMC § 4528(a) for that job, if he was qualified. 

Second, the Hearing Officer disagrees with certain arguments made by Employer 
in its Closing Arguments as to qualifications for the job .  Employer ' s  list of job 
duties in its JV A (Hearing Ex. 2) was so terse - stating that the applicant "manages 
business operations such as document handling and other related duties") that 
Complainant ' s  work history appears sufficient to qualify him for the basic task of 
document handling. [Hearing Ex. 6 (resume) and testimony of Mr. Zajradhara.] 
In any event, Mr. Yen testified that the primary skill needed for the position was 
bilingual ability, which skill had been intentionally omitted from the published 
JVA. The issue of whether Complainant ' s  lack of bilingual ability was sufficient 
grounds to reject his application was not fully addressed, 2 given that 
Complainant' s  failure to prove the second element (below) determined the 
outcome of this case. 

Notwithstanding the above findings as to job qualifications, Complainant' s  claim 
under 3 CMC § 4528(a) must fail because Complainant did not establish the 
claim's  second element - that Employer rejected Complainant' s  job application 
without cause. 

II 

2 One issue is whether the Employer could impose a bi lingual requirement on the j ob, having failed to 
l ist that requirement in the NA. A second issue is whether the bil ingual requirement was justified. 
Given Mr. Yen's  testimony that his customer base consisted nearly entirely of individuals speaking 
Mandarin, Employer made a strong case for needing a bil ingual Manager; however, no ruling was made 
on this issue, or the first issue, given that Complainant's failure to prove the second element of the offense 
was dispositive of the entire case. [See below for discuss ion that Employer 's  failure to l ist the bi lingual 
requirement in the NA constitutes a potential violation of 3 CMC § 4963(d).] 
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5. Employer Should Be Faulted For Not Listing Bilingual Ability As A 
Requirement In Its JVA for Manager - The Omission Is A Potential Violation 
of 3 CMC § 4963( d). 

At Hearing, Mr. Yen testified that Employer needs its managers to be bilingual in 
the English and Chinese languages because most, if not all, of Employer' s  clients 
are primarily Chinese-speaking individuals who need assistance with document 
handling issues. [Testimony of Mr. Yen.]  Indeed, Employer eventually hired a 
U.S .  citizen (Mr. Hsieh) who is bilingual in English and Mandarin and Employer' s  
existing CW- 1 Manager i s  bilingual . 

When Employer submitted its JVA for Manager to DOL's  Employment Services 
Section in March 20 1 7, Employer did not list any language requirement in the 
"requirements" section of the JVA (see Hearing Exhibit 2a) .  Mr. Yen testified that 
he intentionally omitted reference to a language requirement because he didn 't 
want "trouble" from DOL. [Testimony of Mr. Yen.] 

The above facts, which were admitted by Mr. Yen under oath, support a finding 
that Employer provided "materially false" or "materially misleading information" 
to DOL regarding the offered job .  Such conduct appears to violate 3 CMC § 
4963 ( d), which states : 

An employer . . .  shall not make a materially false statement or give materially 
misleading information, orally or in writing, to the Department . . .  with 
respect to any requirement of this chapter [Chapter 3 - Employment of 
Foreign Nationals - beginning at 3 CMC § 49 1 1 ] .  

Procedural Note: The above-noted issue was not specifically raised in the 
Determination and the Department of Labor did not file Agency charges against 
Employer for violating 3 CMC § 4963 (d) . Although the matter was addressed at 
the Hearing with the implied consent of the parties [see Regs. at NMIAC § 80-
20. l -480U)J ,  Enforcement never moved at Hearing to add charges related to this 
conduct. Accordingly, the above-noted finding shall not be used as a basis for 
sanctions against this Employer. 

The Hearing Officer notes that Enforcement has the authority to open a 
Compliance Agency Case to add charges to a Labor Case, if Enforcement 
concludes during a labor investigation that violations of law have occurred. In 
such cases, Enforcement may issue a Notice of Violation regarding the Agency 
charges and schedule the Agency hearing for the same date and time as the hearing 
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of the Labor Case. On the day of hearing, the Hearing Officer may take evidence 
regarding both cases in the same proceeding, or hear the cases separately if the 
Respondent objects to hearing the cases together and justice is served by 
bifurcating the hearing. 

CONCLUSION 

In summary, based on the facts presented, judgment shall be entered in favor of 
Respondent (Employer) on Complainant' s  labor claim. Because Complainant did 
not respond to Employer' s  efforts to arrange a job interview in November 20 1 7, 
Complainant did not prove that Employer rejected Complainant 's  job application 
without just cause - a requisite element of an offense under 3 CMC § 4528(a) . 
Therefore, Complainant shall not prevail on this alleged claim. 

The hearing record establishes that Employer provided false and/or misleading 
information to the Department of Labor when it omitted a bilingual requirement 
from its JV A for the Manager' s position. Although this conduct may have violated 
3 CMC § 4963 (d), Enforcement did not file separate Agency charges in connection 
with this case; therefore, no sanction shall be issued with respect to this finding. 

The Department being fully advised and good cause having been shown, IT IS 
HEREBY ORDERED: 

1 .  Judgment: Based on the above findings and conclusions, judgment is 
hereby entered in favor of Respondent Yen's  Corporation and against Complainant 
Zaji  0. Zajradhara on Labor Case No. 1 7-040 (Hearing Exhibit 1 ) .3 

2 .  Appeal: Any person or party aggrieved by this Order may appeal , in 
writing, to the Secretary of Labor within fifteen ( 1 5) days of the date of issuance 
of this Order. 3 CMC § §  4948(a) and 4528(g) .  

DATED: July I \ , 20 1 8  

3 It should be noted that Complainant Zaj i  0. Zajradhara was sanctioned for his  unprovoked outburst 
which ended the hearing  on January 1 9, 20 1 8 . As a sanction, Complainant was prohibited from filing or 
otherwise submitting a Closing Argument in this case, pursuant to 3 CMC § 4947( 1 1 )  and Regs, at 
NMIAC § 80-20 . 1 -480(c). [See Interlocutory Order Re: Closing of Evidentiary Record; Respondent' s  
Closing Argument; Sanction o f  Complainant, issued b y  this Hearing Officer o n  January 22, 20 1 8 . ]  
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COMMONWEALTH OF THE NORTHERN MARIANA ISLANDS 
DEPARTMENT OF LABOR 

ADMINISTRATIVE HEARING OFFICE 

In the Matter of: 
Zaji  0. Zajradhara, 

Complainant, 

v. 

Yen 's  Corporation, 
Respondent. 

) L.C. No. 1 7-040 
) 
) INTERLOCUTORY ORDER RE: 
) Closing of Evidentiary Record ; 
) Respondent's Closing Argument; 
) ·· Sanction of Complainant 
) 
) 

As the parties are aware, near the end of the testimony on January 1 9, 20 1 8 , the 
hearing ended abruptly when Complainant erupted in an unprovoked outburst, then 
stormed out of the hearing room. At that point, the hearing was suspended. 

I. Closing of Evidentiary Record 

After Complainant. stormed out of the hearing room, Respondent ' s  counsel Oliver 
Manglona indicated that he had been about two questions from the end of his case 
when the outburst occurred. Mr. Manglona stated on behalf of his client that he 
had no objection to end.ing the evidentiary hearing at this point. 

" 

Based on the above facts , the Hearing Officer hereby rules that the evidentiary 
record is now concluded. 

II. Closing Argument 

So that it is notprejudiced in its defense, Respondent shall be given an opportunity 
to submit a written closing argument to the Hearing Officer. This submission is 
optional - if submitted, Respondent's  Closing Argument shall be limited to 1 0  
pages and filed no later than January 29, 20 1 8 , at 3 p.m. 

III. Sanction of Complainant Zaj i 0. Zajradhara 

The Department' s  Employment Rules and Regulations states, in part: "A hearing 
officer may exclude parties, participants, and their representatives for refusal to 
comply with directions, continued use of dilatory tactics,  refusal to adhere to 
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reasonable standards of orderly . . . conduct . . . . " [Regs . at NMIAC § 80-20 . l -
480(c) .] The Hearing Officer finds that Complainant should be sanctioned for his 
unprovoked outburst that disrupted the hearing of this case on January 1 9, 20 1 8 . 
Complainant had disrupted the hearing on an earlier date (January 1 6, 20 1 8) and 
had been warned that any further similar conduct would lead to sanctions . As a 
sanction, Complainant shall be prohibited from filing a Closing Argument. If 
Complainant attempts to file a Closing Argument, that document shall be stricken 
from the record and shall not be read cir considered by the Hearing Officer. 

Good cause having been shown, IT IS HEREBY ORDERED: 

1 .  Close of Evidentiary Record : Based on the foregoing, the evidentiary 
record in this case is hereby closed . 3 CMC § 4947( 1 1 ) . 

2 .  Respondent's Closing Argument: Respondent is hereby granted leave to 
file a written Closing Argument (limited to 1 0  pages in length), provided that it is 
filed no later than January 29, 20 1 8 , at 3 :00 p .m. 3 CMC § 4947(11 ) .  

3 .  Sanctions : Respondent Zaj i  Q. Zajradharr is hereby SANCTIONED for his 
unprovoked outburst which ended the hearing on January 1 9, 20 1 8 . As a sanction, 
Complainant is hereby prohibited from filing or otherwise submitting a Closing 
Argument in this case. 3 CMC § 4947( 1 1 ) ;  and Regs. at NMIAC § §  80-20 . 1 -
480( c). 

DATED : January -2...1.., 20 1 8  
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COMMONWEALTH OF THE NORTHERN MARIANA ISLANDS 

DEPARTM ENT OF LABOR 

ADMIN ISTRAT I V E  HEARING OFFICE 

In the Matter of: 
Zajradhara, Zaji 0., 

Complainant, 

V. 

Li Feng (USA) Corporation, 
Respondent. 

) 

) 
) 

) 
) 

) 
) 
) 

Labor Case No. 1 7-043 

ADMINISTRATIVE ORDER 

This case came on for hearing on January 3, 20 1 8, in the Administrative Hearing 
Office of lhe CNMI Department of Labor ("DOL"). Complainant Zaj i  0. 
Zajradhara appeared without counsel. Respondent Li Feng (USA) Corporation 
appeared through its President, Chen Wenfeng, its authorized representative, 
Chien-ii ("Tony") Yen, and its counsel, Robert T. Torres and Ol iver M. Manglona. 
The DOL Enforcement Section appeared tlu·ough investigator Ben Castro. Hearing 
Officer Jerry Cody, presiding. 

After bearing the testimony and reviewing the record, the Hearing Officer 

makes the follm·ving Findings of Fact and Conclusions of Law: 

FI NDINGS OF FACT 

This labor complaint was brought by a U.S .  citizen job applicant, Zaj i  0. Zajrad
hara ("Complainant") against L i  Feng (USA) Corporation ("Employer"). In 
essence, Complainant alleged that Employer violated CNMI job preference laws 
by rejecting Complainant's application for a job to which Employee applied in 
April 20 1 7. Complainant requested damages of"back pay" from the Employer. 
[A copy of the Complaint was entered into evidence as Hearing Exhibit 1 .  The 
Complaint was signed on 51 l 7120 1 7, and officially filed on 6/2/20 1 7.] 

As of March 20 17 ,  Employer operated a small retail shop in Garapan called the 
"Mini Gift Shop," and a small tour business. Tony Yen served as authorized 
representative of the company and Chen, Wenfeng served as President. Employer 
employed two full-time employees: a salesperson, named Ms. Jiang Li, who left 
the company in June 2 0 1 7, and a tour guide who resigned from the company in  
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May 20 1 7 . Both workers held. CW- 1 status . [See Total Workforce Listing at 
Hearing Exhibit 3 .] 

As of April 20 1 7, Employer was planning to renew its CW- 1 status Salesperson, 
Ms. Jiang Li, by filing a renewal Petition with the U.S .  Citizenship and Immigra
tion Services ("USCIS"). Given filing deadlines, the Petition needed to be filed 
with USCIS no later than April 20 1 7, in order to be considered for fiscal year 
20 1 8 . [Testimony of Mr. Yen.] After posting the job vacancy announcement 
("JVA") described below, Employer filed the Petition with USCIS to renew Ms. 
Jiang Li. Several months later, however, Jiang Li left the CNMI due to a family 
emergency; the Petition was returned to Employer in early December 20 1 7 . Id. 

In April 20 1 7, Employer posted a JVA on DOL's  website for the job of sales
person. [A copy of the JVA (JVA no. 1 7-04-49063) for "salesperson" was entered 
into evidence as Hearing Exhibit 2 . ]  The JVA listed an "anticipated start date" for 
the job as October 1 ,  20 1 7, and opening and closing dates for the JV A as October 1 
and October 1 6, 20 1 7, respectively Id. The JVA listed the job duties as : "Sells 
variety outlets to the public and other related duties ." Id. 

Complainant read Employer' s  JVA on the DOL website and decided to apply for 
the salesperson job. On April 26, 20 1 7, Complainant emailed a message and his 
resume to the email address that Employer had listed on its JVA. Complainant 
received back an error message and reported to Mr. Ulloa at the DOL Employment 
Services Section that the email appeared invalid. 

On May 1 8, 20 1 7, Complainant submitted a Complaint letter to the Hearing Office, 
stating that he was filing a labor complaint because Employer had failed to contact 
him to consider him for the position. (The Complaint letter was officially accepted 
for filing by the Hearing Office on June 2, 20 1 7, after Complainant' s application 
for waiver of fees was granted. The case was filed as L.C.  No. 1 7-043 .) 

At Hearing, Employer claimed it never realized that Complainant had emailed the 
company until October 20 1 7 . Employer' s  representative, Tony Yen, testified that 
he had not opened the company website for many months; therefore, he had not 
known that Complainant had sent his resume to Employer. Mr. Yen admitted that 
the website was not working; he claimed that it had been de-activated because he 
had not properly updated it. He also claimed that Employer had not received the 
Notice of Mediation; therefore, he only learned about this case when DOL's  
Enforcement Section contacted Employer ill' connection with its investigation of 
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the complaint. [Testimony of Mr. Yen.] (The Hearing Officer finds this portion of 
Mr. Yen's  testimony to be credible.) 

On October 3, 20 1 7, Mr. Yen met with investigator Ben Castro about this case and 
was informed that Complainant had tried to send his resume and application for the 
salesperson job months earlier. Mr. Yen told the investigator that Employer would 
give Complainant an opportunity to interview for the salesperson job and would 
then make the decision of whether or not to hire him. [Testimony of Mr. Castro 
and Mr. Yen.] 

Complainant was off-island for the entire month of October 2 0 1 7 .  During that 
month, the parties exchanged emails about setting up a job interview for the 
salesperson position. [Testimony of Mr. Zajradhara and Mr. Yen.] 

On October 1 6, 20 1 7, a representative of Li Feng Corporation (Wenfeng Chen: 
lifengsilll@gmail .com) emailed Complainant, stating: "we would like to set up a 
interview date for you to our company for the position of sales person, thank you." 
Complainant responded by email :  "Thanks, currently I am off island for business. 
Shall return on nov. 2." [See copy of email excerpt at Hearing Exhibit 5(E) .] 

On November 2, 20 1 7, Complainant returned to the CNMI and wrote to the 
Employer, stating: "Good day. I have now retruned (sic) to Saipan, if the position 
is still open you may contact me, again." [See copy of email at Hearing Ex. 5 (C).] 

In November 2 0 1 7, Employer did not contact Complainant to set up an interview. 
Instead, Employer cancelled the JVA for salesperson. Employer' s  agent, Tony 
Yen, testified that Ms. Jiang Li had already left the CNMI due to a family 
emergency and she decided not to return to the CNMI. Mr. Yen claimed that 
sometime in November, he decided to cancel the JVA. He then visited DOL's  
Employment Services Section and sought assistance as to how to cancel the 
Employer' s  JVA for salesperson. [Testimony of Mr. Yen.] 

As of late November and early December 2 0 1 7, Employer did not intend to 
continue with the job interview; however, after discussing the matter with 
investigator Ben Castro on December 5 ,  20 1 7, Employer decided to show "good 
faith" by continuing its discussions with Complainant about the salesperson job .  
[Testimony of  Mr. Yen and Mr. Castro .]  

On December 6, 20 1 7, Employer responded:  "Good day Zaji ,  can we meet today 
at 4 : 00 pm for interview? You can reach me at (phone number) ."  On December 
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61h in the early evening (5 :28 pm), Complainant responded that he had just returned 
home and read the email - he suggested that the parties meet the following day. 
He also asked Mr. Chen, Wenfeng to telephone him as soon as possible. 

On December 6 and 7, 20 1 7, the parties engaged in further settlement discussions 
but were unable to agree on terms to settle this case. [Testimony of Mr. Zajradhara 
and Mr. Yen.] 

On December 7, 20 1 7, at 3 : 00 pm, Employer wrote : So, let me set up a interview 
date for you, how's your time?" Complainant responded at 3 :04 p.m., stating: 
"No thank you. You attempted a settlement it has been recorded. So, now Mr. 
Cody will make the final determination. Have a great day. See you at the hearing. 
I guarantee you he will lose ." 

On December 1 8 , 20 1 7, Employer hired a lawful permanent resident, named Hong 
Ru Babauta, for the salesperson job .  

On December 1 9, 20 1 7, DOL' s  investigator Ben Castro issued a Determination 
against Employer (see below) based on Employer' s  failure to update the 
investigator by December 1 4, 20 1 7, regarding whether Employer had interviewed 
Complainant or was planning to hire him. [Testimony of Mr. Castro . ]  

Determination :  DOL's  Enforcement Section investigated this case and concluded 
that Employer had violated CNMI labor laws or regulations by failing to hire a 
qualified U.S .  citizen in this case. The investigator based his conclusion on the 
fact that Employer had promised on December 5 ,  20 1 7, to update the investigator 
after it interviewed Complainant, but Employer had failed to do so as of December 
12, 2017 .  [Determination at Hearing Exhibit 3 ,  Findings, at p .  2, � 1 ;  and 
testimony of Mr. Castro .] 

CONCLUSIONS OF LAW 

Summary: As set forth below, the Hearing Officer ultimately finds that Employer 
did not violate the CNMI job preference statute at 3 CMC § 4528(a) because (a) 
Employer never actually rej ected Complainant for the salesperson job;  (b) 
Complainant declined to participate in a job interview for the position; and ( c) 
Employer ultimately hired a lawful permanent resident to replace its CW- 1 status 
salesperson. 
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Notwithstanding the above finding, the Hearing Officer notes that Employer' s  
conduct was not blameless. First, Employer published an inaccurate or outdated 
email address with its JV A, which caused Complainant' s email message to be 
rejected. Moreover, Employer' s  actions to consider Complainant, a U.S .  citizen, 
for the salesperson job, were entirely contradictory. In mid-October 20 1 7, 
Employer claimed it wanted to set up a job interview with Complainant; but then, 
upon learning that Complainant had returned to the CNMI on November 2, 20 1 7, 
Employer did nothing. On the contrary, Employer took steps to cancel the JVA in 
November 20 1 7, and made no effort either to interview Complainant or inform him 
of the cancelled JVA. On December 5 ,  20 1 7, Employer changed its stance again, 
this time after discussing the matter with investigator Ben Castro. Evidently 
concerned with how its actions might be viewed by the Enforcement Section, 
Employer then engaged in settlement discussions with Complainant and, when 
those failed, again sought to schedule a job interview with him. In the end, � 
Complainant' s  refusal to participate in the interview caused his own claim to fail .  
Then, at the eleventh hour, Employer found and hired a lawful permanent resident 
for the salesperson job, which enabled it to demonstrate "good faith" to counter the 
charge that it had ignored its obligation to consider and hire U.S . -qualfied workers 
over a foreign national worker. 

Early Posting Of JV As Is Not Unlawful:  It should be noted from the outset that 
Employer' s  early posing of the JVA in April 20 1 7, for a job with an anticipated 
start date of October 20 1 7, was not improper or unlawful. The Hearing Officer has 
found no statute or regulation that makes the filing of a JV A months ahead of the 
anticipated start date, to be unlawful. 

Wrong Email Address Listed on JV A: The fact that a bogus email address may 
have been listed in Employer' s  JVA is noted, but not dispositive of the issues in 
this case. Given that the anticipated start date was in October 20 1 7, Employer was 
not under an obligation to interview job applicants back in April or May 20 1 7 . 
Having said this, of course, employers should take care to only list valid and 
operational email addresses on their published JV As. For an employer to list a 
non-operational web address creates an inference that it may be intentionally 
avoiding email communication. The inference may be rebutted with testimony, as 
here, that the Employer took prompt steps to correct the error after learning that the 
email address was non-operational. 

II 

II 
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Employer's Hiring of a Lawful Permanent Resident in December 2017 Did 
Not Violate CNMI Labor Statutes or Regulations:  

The CNMI Department of Labor does not interfere with an employer's judgment 
as to which U.S . citizen to hire among several citizen/permanent resident job 
applicants . The Employment Rules and Regulations state that " [a]ny citizen, 
CNMI permanent resident or U.S .  permanent resident may be hired rather than a 
person referred without any justification required to be submitted to the 
Department." [Regs .  at NMIAC § 80-20. l -235(c)( l ) . ]  

In this case, DOL scrutinized Employer' s  hiring of the lawful permanent resident 
because of the timing of the hiring as well as the erratic conduct of the Employer. 1 
Employer's conduct raised questions as to the sincerity of its expressed intent to 
consider Complainant for the job; however, the evidence shows that Complainant 
declined to be interviewed for the position several weeks before Employer chose to 
hire someone else for the job. Based on the facts presented, the hiring of the 
lawful permanent resident appears proper and lawful. 

Complainant Failed To Prove That Employer Rejected Complainant's Job 
Application Without Just Cause. 

Holding: Complainant failed to establish that Employer rejected Complainant' s  
j ob application without just cause because Complainant declined Employer' s  offer 
to interview him for the job on December 7, 20 1 7 . 

The Hearing Officer notes that scheduling a job interview requires the cooperation 
of both parties. If Complainant fails to act responsibly, such conduct, in effect, 
gives Employer an excuse not to go forward with considering the job applicant for 
the vacant (or renewed) position. 

In this case, settlement discussions between the parties continued in early 
December 20 17, during the time in which Employer was trying to set up a job 
interview with Complainant. On December 7, 201  7, Employer made a last attempt 

1 A brief review of the chronological facts illustrates Employer 's  ever-shifting position: Employer 
informed Enforcement in early October 2 0 1 7  that it would interview Mr. Zajradhara for the salesperson 
job; in mid-October 20 1 7 ,  Employer contacted Complainant to set up an interview and learned that 
Complainant would be available to be interviewed after November 2, 2 0 1 7 .  In November 2 0 1 7, 
Employer d id not interview Complainant; instead, it cancelled the NA. In early December 20 1 7, 
Employer decided to interview Complainant after speaking about the matter with the labor investigator. 
On December 7, 20 1 7, Complainant decl ined to be interviewed. On December 1 8, 20 1 7, Employer hired 
a lawful permanent resident for the position . 
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to schedule a job interview with Complainant. Complainant expressly declined to 
participate in the interview, instead preferring to proceed to hearing at the 
Administrative Hearing Office. [See email correspondence at Hearing Exhibit 5 .] 

Complainant' s  refusal to interview for this job gave Employer an argument that it 
was Complainant, not Employer, who was obstructing the hiring process . Given 
that Complainant seemed to be dropping out of the competitive application process 
for this job, Employer was free to consider and hire a different job applicant. In 
this case, that applicant was a lawful permanent resident who is a U.S-qualified 
worker. 

Complainant was primarily at fault for failing to participate in a job interview for 
the salesperson job in December 20 1 7 . By expressly declining Employer's request 
to conduct an interview for the position, Complainant caused Employer to believe 
that he was no longer interested in working for Employer. Complainant' s  refusal 
to cooperate to schedule the job interview caused the process to fail and gave the 
Employer a legitimate reason not to consider Complainant as a candidate for the 
job. 

Complainant Failed To Prove Two Elements Of A Claim Under The CNMl's 
Job Preference Law at 3 CMC § 4528(a). 

Complainant, a non-lawyer, did not cite the statute upon which his Complaint was 
based. To the extent that Complainant moved for "back wages," the Hearing 
Officer construes the Complaint (Hearing Ex. 1 )  as alleging a violation of the 
CNMi job preference statute at 3 CMC § 4528(a) . This statute is the only CNMI
based statute that gives an individual job applicant the right to sue for lost wages if 
certain elements are proven. 

The Commonwealth Employment Act of 2007, 3 CMC § 4528(a), states, in part, 
that "[a] citizen, CNMI permanent resident, or U.S .  permanent resident who is 
qualified for a job may make a claim for damages if . . .  the employer rejects an 
application for the job without just cause, and the employer employs a person who 
is not a citizen, CNMI permanent resident, or U.S .  permanent resident for the job." 
Violations of this statute may lead to damages of up to six months ' lost wages, as 
well as monetary sanctions against the employer. 3 CMC § §  4528(£)( 1 )  and (f)(2) . 

In order to win his claim for damages under this statute, Complainant must prove 
all four elements of the statute : ( 1 )  that he was qualified for the job; (2) that his job 
application was rejected by the Employer without just cause; (3 ) that Employer 
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then hired a foreign national worker for that position; and ( 4) that Employer failed 
to meet the so-called 30% requirement (ratio of citizens/permanent residents 
employed) in employer' s  full-time workforce. 3 CMC § 4528(a). 

Complainant failed to meet two crucial elements of this claim. As to the 
second element, Employer asserted that it did not "reject" Complainant 's  
application; rather, Employer attempted to arrange to interview Complainant in 
December 20 1 7, but Complainal).t rejected Employer' s offer to interview him. The 
evidence clearly shows that on December 7, 20 1 7, Complainant expressly rejected 
Employer' s attempt to schedule a job interview. [See email correspondence at 
Hearing Exhibit 5 .] 

As to the third element of the offense, the evidence supports Employer' s  defense 
rather than Complainant ' s  case. Employer did not renew its CW- 1 status worker, 
Ms. Jiang Li, for the salesperson job .  Rather, Ms. Li resigned and returned to 
China, and Employer hired a lawful permanent resident for the position. 
Therefore, the third element of a claim under Section 4528(a) - that a foreign 
national worker was hired for the position for which the citizen or permanent 
resident was rejected - did not occur in this case. 

Given that at least two of the four elements of a charge under 3 CMC § 4528(a) 
cannot be proven by Complainant and, instead, weigh in favor of Employer, the 
evidence does not support Complainant 's  allegations that Employer violated CNMI 
preference law [3 CMC § 4528(a)] in this case. 

CONCLUSION 

In summary, based on the facts presented, judgment shall be entered in favor of 
Respondent (Employer) on Complainant' s  labor claim. Two crucial elements of 
the claim under 3 CMC § 4528(a) were found in Employer' s  favor. First, there 
was no evidence that Employer rejected Complainant' s job application without just 
cause because, in fact, it was Complainant who rejected Employer 's  efforts to 
arrange a job interview in December 20 1 7 . Second, Employer did not employ a 
foreign national worker in the subject job, but instead, hired a lawful permanent 
resident for the position. Given that two requisite elements of a CNMI job 
preference offense could not be proven by Complainant, judgment shall be 
entered in favor of the Respondent Employer in this case. 

It should be noted that Employer' s  erratic conduct as to scheduling a job interview 
with Complainant sent mixed messages that would lead a reasonable person to 
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question whether an employer' s  request to interview Complainant in December 
20 17, was done in good faith. Nevertheless, by failing to participate in the 
interview, Complainant caused his own claim to fail .  Furthermore, Employer has 
now replaced its CW- 1 status salesperson with a lawful permanent resident - thus, 
no violation of the CNMI's  job preference statute [3 CMC § 4528(a)] has occurred. 

The Department being fully advised and good cause having been shown, IT IS 
HEREBY ORDERED: 

1 .  Judgment: Based on the above findings and conclusions, judgment is 
hereby entered in favor of Respondent Li Feng (USA) Corporation and against 
Complainant Zaj i  0. Zajradhara on Labor Case No. 1 7-043 , filed on June 2, 20 17  
(Hearing Exhibit 1 ) .  

2 .  Appeal: Any person or party aggrieved by this Order may appeal, in 
writing, to the Secretary of Labor within fifteen ( 1 5) days of the date of issuance 
of this Order. 3 CMC § §  4948(a) and 4528(g) . 

DATED: July _ll, 20 1 8  
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COMMONWEALTH OF THE NORTHERN MARIANA ISLANDS 
DEPARTMENT OF LABOR 

ADMINISTRATIVE HEARING OFFICE 

In the Matter of: 
Zajradhara, Zaj i  0.,  

Complainant, 

v. 

Haitian Construction Group, 
Respondent. 

) 
) 
) 
) 
) 
) 
) 
) 

Labor Case No. 1 7-052 

ADMINISTRATIVE ORDER 

This case came on for hearing on May 1 5 , 20 1 8 , in the Administrative Hearing 
Office of the CNMI Department of Labor. Complainant Zaj i  0. Zajradhara 
appeared without counsel . Respondent Haitian Construction Group appeared 
through its corporate Secretary, Congxiang S .  Palacios, and its counsel, Colin 
Thompson. The Department of Labor Enforcement Section appeared through its 
investigator, Ben Castro. Hearing Officer Jerry Cody, presiding. 

After hearing the testimony and reviewing the record, the Hearing Officer 
makes the following Findings of Fact and Conclusions of Law: 

FINDINGS OF FACT 

This labor complaint was brought by a U.S .  citizen job applicant, Zaj i  0. Zajrad
hara ("Complainant") against Haitian Construction Group ("Employer"), alleging 
that the Employer violated the CNMI job preference laws by failing to consider 
Complainant' s  application for a j ob that Employer advertised in May 20 17 .  
Complainant requests damages against Employer pursuant to 3 CMC § 4528(a) . 
Testimony of Mr. Zajradhara. [A copy of the handwritten Complaint, filed on 
9/06/20 17, was entered into evidence at Hearing Exhibit 1 . ] 

During 20 1 7, Employer employed 603 workers - all foreign national workers - to 
work in construction-related jobs on one or more construction projects in the 
CNMI. All of the workers had CW- 1 status which expired during 20 17 .  At 
Hearing, Employer' s  representatives stated that after posting job vacancy 
announcements ("JV As") on DOL's  website to renew certain workers in mid-20 1 7, 
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Employer ultimately decided not to renew any of its CW- 1 status workers. [Testi
mony of Ms. Palacios and representation of Mr. Thompson.] 

Employer documented its drastic change of business plan in two Total Workforce 
Listings. The first Total Workforce Listing (entered into evidence as Hearing 
Exhibit 4) lists all 603 CW- 1 status workers employed by Employer during the 
year of 20 1 7 . The next Total Workforce Listing (Hearing Exhibit 3 ), applicable 
to the 1 st Quarter of 20 1 8 , represents that Employer employed no employees 
whatsoever during that first quarter of 20 1 8 . Both Listings were signed by 
corporate Secretary Congxiang S .  Palacios, who testified at Hearing. 

Employer offered no detailed testimony about its decision not to renew its foreign 
national workers at the end of 20 1 7 . Although Secretary Palacios confirmed that 
none of the 20 17  CW- 1 employees were renewed by Employer, Ms. Palacios was 
unable to give the reason for that business decision. 1 Attorney Colin Thompson 
surmised that Employer reacted to news that USCIS was not going to approve CW-
1 workers in the construction industry in 20 1 8 ; nevertheless, Mr. Thompson's 
comment remains conjecture. In any event, it  seems that no workers ' Petitions for 
renewal were approved and by the beginning of 20 1 8 , Employer no longer 
employed any foreign national workers in the CNMI. 2 

For the record, Employer does not dispute complainant' s allegation that Employer 
never reviewed, contacted or interviewed complainant about the posted "road 
worker" job. [Statement at Hearing by Mr. Thompson.] 

As summarized above, Employer never filled the posted road worker job with any 
foreign national worker - or with anyone else . As Ms. Palacios and Mr. Thompson 
confirmed, Employer abandoned its plan to employ road workers sometime after 
June 20 17 .  Id. 

1 Although she was labelled a consultant and given a corporate title, it appears that Ms. Palacios d id not 
make high-level management decisions and was not aware of the details of why Employer decided not to 
pursue renewal of its construction employees. Management and control appeared to remain with 
Employer ' s  President who resides in China. [Testimony of Ms. Palacios; representations of Mr. 
Thompson .] 

2 Many details regarding this business decision remain unknown, such as whether Employer submitted 
CW-1 Petitions and then backed out of the renewals, or s imply decided not to submit renewal Petitions to 
USCIS. Employer' s  representatives also could not identify even the month that Employer decided to 
reduce its workforce to zero. [Testimony of Ms. Palacios and statements of Mr. Thompson.] 
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Determination: DOL's  Enforcement Section investigated this case and concluded 
that Respondent had committed no violation of law or regulation. It recommended 
that Respondent not be sanctioned or found liable in this matter. [A copy of the 
Determination was entered into evidence as Hearing Exhibit 2 . ]  Testimony of Mr. 
Castro . 

CONCLUSIONS OF LAW 

Complainant, a non-lawyer, did not cite the statute upon which his Complaint was 
based. The Hearing Officer construes the Complaint (Hearing Ex. 1 )  as alleging a 
violation of the CNMI job preference statute at 3 CMC § 4528(a) . 

The Commonwealth Employment Act of 2007, 3 CMC § 4528(a), states, in part, 
that " [a] citizen, CNMI permanent resident, or U.S .  permanent resident who is 
qualified for a job may make a claim for damages if . . .  the employer rejects an 
application for the job without just cause, and the employer employs a person who 
is not a citizen, CNMI permanent resident, or U.S .  permanent resident for the job." 

In order to win his claim for damages under this statute, Complainant must prove 
all four elements of the statute : ( 1 )  that he was qualified for the j ob;  (2) that his job 
application was rejected by the Employer without just cause; (3) that Employer 
then hired a foreign national worker for that position; and ( 4) that Employer failed 
to meet the so-called 3 0% requirement (ratio of citizens/permanent residents 
employed) in employer' s full-time workforce. 3 CMC § 4528(a). 

Three of the Four Elements of the Job Preference Charge Were Proven. 

Based on the evidence presented, the Hearing Officer finds that Complainant 
proved three of the four elements of the Section 4528(a) offense. 

First, evidence established that Employer in 20 1 7  did not meet the 3 0% require
ment of 3 CMC § 4525 .3 In fact, 1 00% of Employer's workforce in 20 1 7  - 603 
employees- consisted of foreign national workers who held CW- 1 status . [See 
Total Workforce Listing at Hearing Exhibit 4 . ]  In short, Employer' s workforce 
participation percentage was well below the minimum requirement of 3 0%. 
Accordingly, this element of the offense is met. 

3 That statute requires employers to maintain a minimum workforce participation goal of 3 0%, meaning 
that 3 0% of Employer's  full-time workforce must consist of U.S .  citizens or U.S .  permanent residents. [3 
CMC § 4525 and Regs. at NMIAC § 80-20 . l -2 1 0(c)(3) .  
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Another element of a Section 4528( a) offense is to establish that Complainant was 
qualified for the j ob for which he applied. Employer posted simple qualifications 
on the JVA for this unskilled, "road worker" position. Based on Complainant 's  
work history as reflected in his resume, the evidence supports a finding that 
Complainant was qualified to work in this unskilled job .  Therefore, this element of 
the offense was established. 

Another element of a Section 4528(a) offense is satisfied if the employer unjustly 
rejects the U.S .  citizen for the j ob .  In this case, that element was not completely 
adjudicated and established, but evidence suggests that Employer had no just cause 
to ignore or disregard Complainant 's  j ob application. Although all the facts are not 
entirely known and could not be developed through the testimony of Ms. Palacios 
who Employer asked to testify on its behalf. Employer admitted that it took no 
action to consider Complainant for the advertised position. Thus, it was entirely 
likely that Complainant would prevail on this element of the claim. 

Complainant Failed To Prove that Employer Had Filled the Vacant or 
Renewed Positions With Foreign National Workers; Therefore, Complainant 
Cannot Prevail Under 3 CMC § 4528(a). 

The final element of a j ob preference case is proving that Employer filled the 
vacant job with a foreign national worker after rejecting Complainant 's  job 
application without just cause. Employer argued that this element could not be 
proven as it had never filled the road worker j obs in 20 1 8 , but instead, allowed all 
of its CW-1 employees' status to terminate without renewal . The Hearing Officer 
agrees with Employer' s  argument. 

Based on the above facts, the Hearing Officer holds that this important element of 
the Section 4528(a) offense cannot be established. Accordingly, Complainant 
cannot satisfy all of the elements of the offense and his request for damages should 
be rejected. 

The Department being fully advised and good cause having been shown, IT IS 
HEREBY ORDERED: 

1 .  Judgment: Based on the above findings and conclusions, judgment is 
hereby entered in favor of Respondent Haitian Construction Group and against 
Complainant Zaj i  0. Zajradhara on Labor Complaint No. 1 7-052, filed on 
September 6, 20 1 7  (Hearing Exhibit 1 ) .  
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[L.C. No. 17-052] 

2. Appeal: Any person or party aggrieved by this Order may appeal, in 
writing, to the Secretary of Labor within fifteen ( 1 5) days of the date of issuance 
of this Order. 3 CMC § §  4948(a) and 4528(g) . 

DATED: May Q.5, 20 1 8  
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COMMONWEAL TH OF THE NORTHERN MARIANA ISLANDS 
DEPARTMENT OF LABOR 

ADMINISTRATIVE HEARING OFFICE 

In the Matter of: 
Marianas Taxi Corporation, 

Appellant, 

v. 

Department of Labor - Citizen Job 
Placement Section, 

Appellee. 

) 
) 
) 
) 

) 
) 
) 
) 
) 

D.C. No. 16-001, 

ADMINISTRATIVE ORDER 

This denial appeal came on for hearing on March 14, 2016, in the Administrative 
Hearing Office of the CNMI Department of Labor, located on Capitol Hill, Sajpan. 
Appellant Marianas Taxi Corporation ("Employer"), appeared through its 
President, Thongyai Carroll, and its Secretary, Anowar Hossain. The Department 
of Labor Citizen Availability and Job Placement Section ("Job Placement 
Section") was represented by James Ulloa. Hearing Officer Jerry Cody, presiding. 

After hearing the testimony and reviewing the record, the Bearing Officer 
makes the following Findings of Fact and Conclusions of Law: 

This case is based on Employer's timely appeal of a Notice of Denial ("Denial") 
issued by the Job Placement Section on March 10, 2016. [A copy of the Denial 
was entered into evidence as Hearing Exhibit l .] 

In its Denial, the Job Placement Section denied Employer's request for a 
Certification of Compliance, based on its assertion that the Employer had failed 
to post job vacancy announcements for the taxi driver job in 20 14 and 2015,  
in accordance with the Department's Employment Rules and Regulations 
("Regulations"), codified in the Northern Mariana Islands Administrative Code 
(''NMlAC") at § 80-20. l -225(a). 

Departmental Regulations require employers who are hiring or renewing CW-1 
status workers to post job announcements on the Department of Labor ("DOL'') 
website. Id. 
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The Denial alleged that Employer missed posting the NA on DOL's website for 
two years: 2014 and 2015 .  As to 2014, Enforcement admitted during the Hearing 
that the Denial was mistaken in asserting that no JV A had been posted by 
Employer in 2014. In fact, Employer bad posted a NA for the taxi driver job in 
2014. Therefore, Enforcement made an oral motion to strike that portion of its 
Denial and the motion was granted. 

As to 2015,  Mr. Hossain testified that in July 20 15,  as the Employer prepared to 
advertise this position, Saipan experienced a major disruption and outage of its 
internet communications after the island's only ocean cable was cut during a stonn. 
For weeks during July 2015,  DOL's website was not operational. Mr. Hossain 
testified that in mid-July 201 5, he approached the Director of Employment 
Services, Yvonne Taisacan. Ms. Taisacan advised Employer that, since DOL's 
website was "down,n the Employer should advertise the job in a local newspaper. 

Employer did as instructed by Ms. Taisacan and advertised the job in the Marianas 
Variety. The NA was published in the Marianas Variety on July 16, 22 and 29, 
2016. [Testimony of Mr. Hossain; Hearing Exhibit 3 - a copy of the Certificate of 
Publication, issued by Marianas Variety on July 30, 201 5, which lists the dates on 
which the Job Vacancy Announcement was published.] 

The facts of this case establish that Employer took appropriate steps under the 
circumstances that existed in July 2015 ,  to advertise this JVA through the only 
medium available at that time - a local newspaper. Based on the foregoing, the 
Hearing Officer finds that Employer has a valid excuse for not posting JV As on 
DOL's website; therefore, the present Denial should be reversed. 

Good cause having been shown, IT IS HEREBY ORDERED: 

Denial is reversed: For the reasons stated above, the Department's Denial of a 
Certification of Compliance for Appellant Marianas Taxi C, is hereby 
REVERSED. The Department is instructed to issue the Certification of 
Compliance to Appellant as soon as possible. 

DATED: March l1_, 20 16  
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COMMONWEALTH OF THE NORTHERN MARIANA ISLANDS 
DEP ART�1ENT OF LABOR 

ADMINISTRATIVE HEARING OFFICE 

In the Matter of: 
Radiocom Saipan, Inc., 
dba RadioCom, 

v. 

Appellant, 

Department of Labor - Citizen Job 
Placement Section, 

Appellee. 

) 

) 
) 

) 
) 
) 
) 
) 
) 
) 

D.C. No. 1 6-002 

ADMINISTRATIVE ORDER 

This denial appeal came on for hearing on April 1 3 ,  2 0 1 6, in the Administrative 
Hearing Office of the CNMl Department of Labor, located on Capitol Hill, Saipan. 
Appellant Radiocom Saipan, Inc., was represented by its corporate Director, Leo 
Jun M. Ganacias. The Department's Citizen Availability and Job Placement 
Section ("Job Placement Section") was represented by James Ulloa. Hearing 
Officer Jerry Cody, presiding. 

After hearing the testimony and reviewing the record, the Hearing Officer 
makes the following Findings of Fact and Conclusions of Law: 

This case is based on appellant's timely appeal of a Notice of Denial ("Denial") 
issued by the Job Placement Section on February 29, 2016.  [A copy of the Denial 
was entered into evidence as Hearing Exhibit I .] 

Appellant Radiocom Saipan, Inc. ("Employer") operates a relatively small 
construction business on Saipan, consisting of 1 5  full-time employees. Five of the 
employees are U.S. citizens; 7 employees are CW- 1 status workers. [Testimony of 
Mr. Ganacias.] The Job Placement Section denied Employer's request for a 
Certification of Compliance, citing three grounds: 

( 1 )  Employer failed to post job vacancy announcements ("JV As") for CW-1 status 
renewals on the Department's website (www.marianaslabor.net) in accordance 
with the Regulations, codified in the Northern Mariana Islands Administrative 
Code ("NMIAC") at § 80-20. 1 - 225(a); 
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(2) Employer failed to submit a Workforce Plan for 2 0 1 5  in accordance with 
Regulations at § 80-20. 1 - 5 1  O; 

(3) Employer failed to submit several quarterly Workforce Listing documents in 
accordance with the Department of Labor Rules and Regulations ("Regulations'') 
at section 80-20. 1 -505. 1 

Job Posting on DOL's Website: Department Regulations require employers who 
are renewing CW-1 status workers to post job announcements on the Department's 
websjte. Regs. at NMIAC § 80-20. l -225(a). In this case, the Job Placement 
Section alleged that Employer had not posted any JV As on the Department of 
Labor ("DOL") website for its seven C W - J  status employees in 2 0 1 5 .  Employer 
admitted that its Administrative Assistant had used a local radio station instead of 
posting the N As on DOL's website. [Testimony of Mr. Ganacias.] 

Workforce Plan for 2015: Department Regulations require employers to file an 
updated Workforce Plan every 1 2  months. Regs. at NMIAC § 80-20. 1 -5 1 0. In 
this case, Employer submitted a Workforce Plan for 20 1 5  to the Job Placement 
Section only after the Denial had been received. Furthermore, the Workforce Plan 
was not completely filled out. [Testimony of Mr. Ulloa; copy of Workforce Plan, 
signed on 3/1 1/20 1 6, entered into evidence at Hearing Exhibit 3.] 

Quarterly Total Workforce Listings: Department Regulations require 
employers to submit information on a quarterly basis regarding "the number and 
classification of employees for whom wages were paid during the quarter." Regs. 
at NMIAC § 80-20. 1-505 et seq. This information is submitted in a document 
called the Total Workforce Listing. The Department requires employers to submit 
this information in order to qualify for a Certification of Good Standing. 
[Testimony of Mr. Ulloa.] 

Employer failed to submit its quarterly Total Workforce Listings for the 1 si, 2"d, 
and yd quarters of 2014.  After it received the Denial in 20 1 5, Employer filed these 
documents along with its appeal letter. [Appeal letter from Mr. Ganacias, dated 
3117/2016,  was entered into evidence as Hearing Exhibit 2; the four Total 
Workforce Listing documents were entered into evidence collectively as Hearing 
Exhibit 4.] 

1 Specifically, the Department stated that Employer failed to submit its quartt:rly Workforce Listing for the P'. 2"d 
and 3rd quarters of2015 and Quarterly Withholding Tax and Monthly Business Gross Revenue Returns for the same 
period. (Hearing Exhibit I.) 
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DISCUSSION 

Employer's Director, Leo Jun M. Ganacias, gave credible testimony in which he 
admitted he had failed to produce required documents and failed to postjob 
announcements on DOL's website. Mr. Ganacias admitted these failures, agreed 
to comply with the DOL's regulations in the future, and agreed to pay a substantial 
fine for past conduct. 

Employer urged that it not 'be denied a Certification of Good Standing as this 
would make it impossible for Employer to proceed with its current and prospective 
business ventures . According to Employer, the Certification is needed for the 
company to qualify to be placed on the Northern Mariana Housing Corporation's 
Contractors List. Id. 

The Total Workforce Listing documents produced by Employer with its appeal 
letter, reveal that more than 30% of Employer's  workforce is comprised of U.S. 
citizens or permanent residents. [Hearing Exhibit 4.] In short, Appellant's 
workforce exceeds the minimum 30% ratio ofU .. S .-status qualified workers that 
is required in the Regulations [§ 80-30.2- 1 20(c)] . 

At Hearing, Job Placement noted that Employer' s deficient conduct - its failure to 
produce several reporting documents and its failure to post JV As on DOL's 
website - could justify a denial of the Certification of Compliance. In this case, 
Job Placement is willing to agree to reverse the denial, provided that Employer 
pays a monetary sanction for its deficiencies and takes immediate steps to file a 
completed Workforce Plan. [Testimony of Mr. Ulloa.] 

Sanctions: 
The amount of fines in this area is left to the discretion of the Hearing Officer. The 
standard in determining appropriate sanctions should be one of reasonableness and 
fairness, in accordance with the general principle, that "[t]he hearing officer is 
authorized to . . .  [u]se the inherent powers . . .  to further the interests of justice and 
fairness in proceedings." Regs. at § 80- 50.4-820(h) and (o). 

In this case, the Hearing Officer finds that a substantial fine should be assessed 
against this Employer, given that Employer failed to post seven job vacancies on 
the DOL website. Many of the job listings were for construction positions that 
might have drawn applications from a number of U.S.  citizens. The Hearing 
Officer shall sanction Employer the maximum amount of $2,000; however, $ 1 ,000 
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of the fine shall be suspended for two years, then extinguished, on the condition 
that Employer pays the remaining $ 1 ,000 portion of the fine, submits an updated 
Workforce Plan for 2016 within ten days, and submits timely reporting documents 
to the Job Placement Section during the two-year period. 

Good cause having been shown, IT IS HEREBY ORDERED: 

l .  Denial is reversed: For the reasons stated above, the Department's Denial 
of a Certification of Compliance for Appellant Radiocom Saipan, Inc., i s  hereby 
REVERSED, provided that Appellant complies with the terms of the Order, as set 
forth below. The Department is instructed to issue the Certification of Compliance 
to Appellant as soon as the $ 1 ,000 portion of the sanction has been paid (see 
below). 

2. Sanctions: For the reasons stated above, Appellant Radiocom Saipan, Inc., 
is hereby FINED two thousand dollars ($2,000); however, $ 1 ,000 of the fine shall 
be SUSPENDED for TWO YEARS, then extinguished, provided that Appellant 
pays the remaining $ 1 ,000 portion of the sanction and complies with the other 
Departmental Regulations set forth below. 3 CMC §§ 4528(t)(2) and 4947( 1 1 ). 
Payment terms are specified below. 

3. Payment Terms: Appellant is ORDERED to pay the $ 1 ,000 portion of the 
fine no later than thirty (30) days after the date of issuance of this Order. Payment 
shall be made to the CNMI Treasury; a copy of the payment receipt shall be filed 
with the Hearing Office on or before the payment deadline. 

4. Updated Workforce Plan: Appellant is ORDERED to file a complete 
Workforce Plan for 201 6  with the Citizen Job Placement Section (attn.: James 
Ulloa) in accordance with Regulations at NMlAC § 80-20 . 1 -5 10,  within ten ( 10) 
days of the date of issuance of this Order. 

5. Posting on Website: Appellant is ORDERED to post future job vacancies 
and job renewals on the Department's website (vvww.marianaslabor.net) in 
accordance with DOL Regulations at NMIAC § 80-20. l -225(a). Appellant shall 
hire U.S. citizen and permanent resident job applicants when they are qualified and 
available to work. 

6. Warning: Appellant has a continuing obligation to post job vacancies on 
DOL's website and to submit Total Workforce Listing documents to the Depart
ment on a quarterly basis. If Appellant fails to comply with these obligations, it 

4 

COMMONWEALTH REGISTER VOLUME 41 NUMBER DS fv'\f\i 28, 20!8 PAGE 041813 



shall be subject to a possible reinstate111ent of the suspended sanction plus 
additional monetary sanctions, after a due process hearing oii this issue. 

7. Appeal: Any person or party aggrieved by this Otder may appeal, in 
writing, to the Secretary of Labor within fifteen (15) days of the date of issuance 
of this, Order. 3 ('.MC §§ 4948(a) and 4528(g). 

DATED: April 2.Z , 20 1 6  
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COMMONWEALTH OF THE NORTHERN MARIANA ISLANDS 
DEPARTMENT OF LABOR 

ADMINISTRA TlVE HEARING OFFICE 

lrt the Matter of: 
Leon P .  Ganacias, 
dba KWAW-FM, 

Appellant, 

v. 

Department of Labor - Citizen Job 
Placement Section, 

Appellee. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

D.C. No. 16-003 

ADMINISTRATIVE ORDER 

This denial ·appeal came on for hearing on April 13, 201 6, in the Administrative 
Hearing Office of the CNMI Department of Labor, located ori Capitol Hill, Saipan. 
Appellant Leort P.  ·Ganacias, dba KW AW-FM ("Employer"), was represented by 
his· son, Manager Leo Jun M. Ganacias. The Department's  Citizen Availability 
and Job f>lacement Section ("Job Placement Section"} was represented by James 
Ulloa. Hearing Officer Jerry Cody, presiding. 

After hearing the testimony and reviewing the record, the Hearing Officer 
makes the following Findings of Fact and Conclusions Qf Law: 

This case is based on appellant's timely appeal ofa Notice ofDenial·("Denial") 
issued by the Job Placement Section on February 29, 20 1 6 . [A copy of the Denial 
was entered into evidence as Hearing Exhibit 1 .] 

The Employer operates a radio station in Garapan, Saipan. The Job Placement 
Section denied Employer's  request for a Certification of Compliance, citing three 
gn;mnds: 

I .  Employer failed to post several job Vacancy announcements ("JV As"} for radio 
announcer positions on the Department's website for its CW-1 status hirings anci 
renewals in accordance with the Employment Rules and Regulations 
("Regulations"), codified in the Northern Mariana Islands Administrative Code 
("NMIAC") at § 80-20.l -225(a); 
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2. Employer failed to submit a Workforce Plan for 201 5 to the Department in 
�c�ordance with Regulations at NMlAC § 80-20. 1 -51 0(c); and 

3.  Employer failed to submit four quarterly Total Workforce Listings for 201 5 to 
the Department in accordance with Regulations at NMIAC § so.:20. 1 -505(b ) . 1 

Each of these separate grounds is discussed below:, 

Job Posting on IJOL�s Website: Department Regulations require employers who 
are renewing CW- 1 status workers to post job announcements on the Department 
of Labor ("DOL") web�ite . .Regs. at NMIAC .§ 80-20.1 -225(a). In this cas:e, the 
Job Placement Section alleged that Employer had not posted job announcements 
in 2015 on DOL 's  website for CW-l status employees filling jobs as radio 
announcers. [Printout of Employer's posting history; Testimony of Mr. Ulloa.] 

At Hearing; Manager admitted that he had filed the CW-1 renewal petitions qn 
Employer's behalf in December 201 5  without advertising those positions on the 
DOL website; [Testimony of Mr, Ganacias.] 

Workforce. Plan for 2015:  DepartmentRegulations require employers to file 
updated W qrkforce Plans once every J 2 months. Regs. atNMIAC § 80-20.1 -
51 O(c }. In this. case, Employer never submitted a complete Workforce Plan for 
20l5to the Job Placement Section. [Te�timony of Mt. Ganacias.] After he 
received the Denial, Employer attempted to submit a -Workforce Plan, but it was 
incomplete. [Copy of Workforce Plan, submitted by Employer on March 1 5, 20 1 6, 
was entered into evidence as Hearing Exhibit 4.] 

Quarterly Total Workforce Listings: Department Regulations require 
employers to submit information on a quarterly basis regarding "the n11mbe.r and 
classification of employees for whom wages were paid during the quarter.;' Regs. 
at NMIAC § 80-20. 1 -SOS(b ) . This infonnation· is submitted in a document called 
the Total Workforce Listing. The Department requires employers to submit this 
information in order to qualify for a Certification of Compliance. [Testimony of 
Mr. Ulloa] 

1 The Denial also alleged, Citing Regs. at NMIAC § 80�20. 1 -505, that Employer failed to submit 
Employer' s  Quarterly Withholding Tax documents and Monthly Business Gross Revenue Re.turns for 
201 5 .  At Hearing, the Department moved �o strike this portion of the Denial. Th.e Hearing Officer 
granted the oral motion to strike, 
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Employer failed to submit Total Workforce Listings for all four quarters of 2015 .  
After receiving the Denial and in preparation for the Hearing, Employer prepared 
these documents and offered them into evidence . [The four Total Workforce 
Listings were entered collectively as liearing Exhibit 3 .] 

The Total Workfor9e Listing is required to be submitted at th� end ofeach quarter 
- not all at once after a Denial has been issued. 

CONCLlJSiONS OF LAW 

Emplqyer's  Director, Leo Jun M. Ganacias, gave credible testimony in which he 
admitted he had failed to produce required do.cuments and failed to post job 
announcements on DOL's website. Mr. Ganacias admitted these failures, agreed 
to comply with the DOL's regulations in the future, and agreed to pay a substantial 
fine for past conduct. 

The Total Workforce Listing documents produced by Employer with its appeal 
letter, reveal that Employer employs 3 full-time workers: two CW-1 status workers 
and one U.S . citizen. This meets the minimum workforce participation percentage 
set by regulation . [NMIAC § 80,.30.2- 120(c).] 

Job Placement noted that it is willing to agree to reverse the denial , provided that 
.Employer pays a monetary sanction for its deficiencies and takes immediate steps 
to file a completed Workforce Plan. [Testimony of Mr. Ulloa.] 

For this conduct, the Hearing Officerfinds it appropriate to sanction Employer one 
thousand dollars ; however, $500 of the fine shall be suspended for one year� then 
extinguished, provided that Employer commits ilo further violations.  Additionally, 
Employer shall be ordered to produce a complete Workforce Plan for 201 6  to tlre 
Citizen Job Placement Section (attention : James Ulloa) within ten ( 10) days 
following .the date of issuance. of this Order. 

The Denial shall be reversed provided that Employer pays the. sanction and submits 
the revised Workfare� Plan in accordance with the tenns of this Order. 

Good cause having been shown, IT IS HEREBY ORDERED: 

1 .  Denial is reversed: For the reasons stated above, the Department's Denfal 
of a C�rtiflcation of Compliance for Appellant Leon P.  Oanaci�s, is hereby 
REVERSED, provided that Appellant c6JI!plies with the terms of the Order, as set 
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forth below. The Department is instructed to issue the Certification of Compliance 
to Appellant after Appellant complies with the terms set forth below. 

2. Sanctions: For the reasons stated above, Appellant Leon P. Ganacias,js 
hereby FINED one thousand dollars ($ 1 ,000); however, $500 of the fine shall be'. 
SUSPENDED for ONE YEAR, then �xtinguished, provided that Appellant pays 
the remaining $500 portion of the sanction and complies with the other 
Departmental Regulations set forth below. 3 CMC § §  4528(t)(2) and 4947(1 1). 
Payment terms are specified below. 

3. Payment Terms: Appellant is ORDERED to pay the $500 portion of the 
fine :no later than thirty (30) days after the date of issuance of this Order. Payment 
shall be made to the CNMl Treasury; a copy of the payment receipt shall be .filed 
with the Hearing Office on or before the payment deadline. 

4. Updated Workforce Plan: Appellant is ORDERED·to file a complete 
Workforce Plan for 20J 6' with the Citizen Job Placement Section (attn. :  James 
Ulloa), in accordance with Reguiations at NMIAC § 80'--20. 1 -510, within ten (10) 
days of the date of issuance of this Order. 

5. Posting Qn Website: Appellant is ORDERED to post future job vacancies 
and job renewals on the Department's website (www.marianaslabor.net) in 
accor.dance with DOL Regulations at NMIAC § 80-20. l-225(a) . Appellant .shall 
hire U.S . citizen and permanent resident job applicants when they ().re qualified and 
available to work. 

6. Warning: Appellanthas a continuing obligation to postjob vacancies on 
DQL's website and to submit Total Workforce Listing documents to the Depart

ment on a quarterly basis. If Appellant fails to comply with the�e obljgatfons, it 
shall be �ubject to a possible reinstatement of the suspended sanction plus 
additional monetary sanctions, after a due process hearing on this issue. 

7. Appeal: Any person or party aggrieved by this Order may appeal, in 
writing, to the Secretary of Labor within fifteen (15) days of the date ofissuance 
of this Or:de:r. 3 CMC §§  4948(a) and 4528(g).  

DATED: April 'Z.'Z-, 201 6 
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COMMONWEALTH OF THE NORTHERN MARIANA ISLANDS 
DEPARTMENT OF LABOR 

ADMINISTRATIVE HEARING OFFICE 

In the Matter of: 
Rong Hua Corporation, 

Appellant, 

v. 

Department of Labor - Citizen Job 
Placement Section, 

Appellee. 

Background: 

) 
) 
) 
) 
) 
) 
) 
) 
) 

D.C. No. 1 6-004 

APMINISTRATIVE ORDER 
ON RECONSIDERATION 

This denial appeal came on for hearing on March 17, 20 1 6, in the Administrative 
Hearing Office of the CNMI Department of Labor, located on Capitol Hill, Saipan. 
Appellant Rong Hua Corporation ("Employer"), was represented by its General 
Manager, Liu Yan Qiong, its Manager and processing agent, Tony Sablan, and its 
Spa Manager, Lou Jing Xia. The Department's Citizen Availability and Job 
Placement Section ("Job Placement Section") was represented by James Ulloa. 
Ms. Lou served as translator for Ms. Liu. Hearing Officer Jerry Cod'}[, presiding. 

• :  

Order: After the hearing, this Hearing Officer issued an Administrative Order that 
adopted Findings of Fact and Conclusions of Law. (Administrative Order in D.C. 
No. 1 6-004, issued by J. Cody on March 1 8, 20 1 6.) 

Appeal: On April 1 ,  201 6, Employer appealed the Administrative Order to the 
Secretary of Labor. In support of its appeal, Employer supplemented the record 
with evidence and affidavits to demonstrate that it was Employer's  General 
Manager's detrimental reliance on its former manager and agent, Tony Sablan, that 
caused the past compliance issues. 

Remand: On July 7, 20 1 6, the Secretary of Labor issued the Secretary's  Order On 
Appeal (SA 20 1 6-004, appeal from D.C. 1 6-004) remanding this case back to the 
Hearing Officer forreconsideration. The Secretary's Order instructed the Hearing 
Officer to reconsider the matter based on newly produced evidence. The following 
reconsideration complies with the Secretary's Order. 
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Based on a review of the prior hearing record, plus evidence submitted by 
Rong Hua Corporation in support of its appeal, the Hearing Officer makes 
the following Findings of Fact and Conclusions of Law: 

For purposes of this reconsideration, the Hearing Officer adopts and incorporates 
the findings of fact contained in the prior Administrative Order, issued on March 
1 8, 201 6, as modified by further findings in the present Order. 

In support of its appeal, Employer requested that the Secr�tary allow supplementa
tion of the record, pursuant to 3 CMC section 4948(b), and submitted the. following 
supplemental evidence for consideration: 

1 .  Affidavit of General Manager Liu, Yan Qiong: This affidavit explains 
the company's reasonable reliance on Mr. Sablan, and the General 
Manager's decision to terminate Mr. Sablan when she found out he had not 
performed the duties he was paid to perform. 

2. Evidence of Job Vacancy Announcements in Saipan Tribune: These job 
vacancy advertisements for various positions at 02 Spa published December 
12, 1 5, and 1 8, 2014, and September 4, 1 1  and 1 8, 201 5, demonstrate that 
Rong Hua took active measures to comply with and meet the workforce 
participation goal. 

3 .  Evidence of Job Vacan�y Announcements Published on the Department 
of Labor Website: These 201 6 postings indicate that as soon as Rong Hua 
found out about Mr. Sablan's failure to comply with regulatio�,,. the · 
company took prompt action to come into compliance. 

4. Updated Total Workforce Listing and Workforce Plan: These updated 
documents, filed with the Department on March 28, 201 6, demonstrate the 
employer terminated Mr. Sablan, and has achieved the workforce 
participation goal. 

5 .  Certification of Compliance: This certification, issued March 28, 2016, 
demonstrates that as soon as Rong Hua became aware of the extent of Mr. 
Sablan's failure to submit required documentation and advertisements, the 
employer acted quickly to rectify the situation. 

In essence, Employer argues that its General Manager relied on Mr. Tony Sablan 
to her detriment. As a person with limited English skills, the General Manager was 
at a distinct disadvantage in understanding that Mr. Sablan was not accomplishing 
tasks that needed to be accomplished in order to keep the company in compliance. 

2 

r::aMMDNWEALTH REGISTER VDLUME 41 NUMBER -0� rviAf 28. 2ms PAGE D4182D 



At Hearing, Ms. Liu was given the opportunity to supplement the record with her 
testimony; however, she was not able to articulate in the hearing the extent to 
which she had relied on Mr. Sablan. In her Affidavit submitted on appeal to 
supplement the record, Ms. Liu stated that Mr. Sablan had informed her that he 
would take care of the job posting, and that Ms. Liu had "relied on him to properly 
post the job advertisements." Affidavit ofYanqiong Liu re: Compliance with 
CNMI Labor Regulations, at if 6. 

Ms. Liu further noted that after she received the Administrative.Order, she decided 
to terminate Mr. Sablan. She has now hired an attorney and is working with an 
interpreter and the CNMI Department of Labor to ensure that Rong Hua 
Corporation does not have any future compliance issues. Id. at irir 7, 9. 

CONCLUSIONS OF .LAW 

Holding: The Hearing Officer adopts and incorporates the prior conclusions of 
law as set forth in the Administrative Order, issued on March 1 8, 20 1 6, with the 
following modified conclusions. 

The testimony and Affidavit of General Manager Liu, Yan Qiong, establish that 
she detrimentally relied on the assurances of Tony Sablan that be would correct 
deficiencies and comply with CNMI regulations with respect to the hiring of CW-1 
workers. Despite ms assurances, Sablan failed to ensure that the Employer was in 
compliance with Department regulations regarding posting of job va�ncy 
announcements on DOL's website. 

· 

Since the issuance of the Administrative Order, Employer has taken steps to bring 
itself into compliance with respect to the Total Workforce Listing and Workforce 
Plan. In particular, Employer has hired an attorney and interpreter in an effort to 
improve Employer's communication with the CNMI Department of Labor. These 
positive steps will  correct the prior difficulties and hopefully, lead to future 
compliance by this Employer with all applicable labor statutes and regulations. 

Based on the foregoing, the Hearing Officer concludes that the prior denial of 
Employer's request for a certification of compliance, should be REVERSED. 

II 

II 
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IT IS HEREBY ORDERED: 

1 .  Prior Order is Vacated: The present Order vacates and replaces the prior 
Administrative Order in this case, issued by this Hearing Officer on March 1 8, 
2016. 

2 .  On reconsideration, the Denial is reversed: For the reasons stated above, 
the Department's  Denial of a Certification of Compliance for Appellant Rong Hua 
Corporation, is hereby REVERSED. ·�· 

3. Appeal: Any person or party aggrieved by this Order may appeal, in 
writing� to the Secretary of Labor within fifteen (15) days of the date of issuance 
of this Order. 3 CMC §§  4948(a) and 4528(g). 

DATED: July Jj_, 2016 
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COMMONWEALTH OF THE NOJ{THERN MARIANA ISLANDS 
DEPARTMENT OF LABOR 

ADMINISTRATIVE HEARING OFFICE 

In the Matter of: 
Rot)g Hua Corporation, 

Appellant, 

y. 

Department of Labor - Citizen Job 
Placement Section, 

Appellee. 

) 
) 
) 
) 
) 

) 
) 
) 
) 

D.C. No. 16-004 

ADMINISTRATIVE ORDER 

This denial appeal came on for hearing on March 1 7, 201 6, in the Administrative 
Hearing Office of the CNMI Department of Labor, located on Capitol Hill, Saipan. 
Appellant Rong Hua Corporation ("Employer"), was tepresented by its General 
Manager, Liu Yan Qiong, its Manager and processing agent, Tony Sablan, and its 
Spa Manager, Lou Jing Xia. The Department's Citizen Availability and Job 
'Placement Section (''Job Placement Section'') was represented by James Ulloa. 
Ms. Lou served as translator for Ms. Litt Hearing Officer Jerry Cody, presiding. 

After hearing the testimony and · reviewing the rec·ord, the Hearing Officer 
makes the following Findings of Fact and ConclusiOns of Law: 

This case is based oil appellant's timely appeal ofa Notice of Denial ("Deniar') 
issued by the Job Placement Section on March 14, 2016. [A copy of the Denial 
was entered into evid�mce as Hearing Exhibit . I .] 

The Employer operates a Chinese restaurant and a mal?sage parlor/spa.in Gatapan, 
Saipan. The General Manager utilizes the "paper�handling" services of Tony S. 
Sablan, who lists himself on :official company documents as a full-time '�Manager," 
but operates more like a part-time processing agent to the company. Evidently, the 
General .Mana,ger gives considerable authority to the Spa Manager, Lou Jing Xia, 
to manage Employer's massage and spa business. 

The Job Placement Section denied Employer's request for a Certification of 
Compliance, citing three grounds: 
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I .  Employer failed to post six job vacancy announcements ("N As'') on the 
Department's website for its CW-I status renewals in accordance with the 
Employment Rules and Regulations ("Regulations"), codified in the Northern 
Mariana Islands Administrative Code ("NMIAC") at § 80-20.1 -225(a); 

2 .  Employer failed to submit a Workforce Plan for 201 5  to the Department in. 
accordance' with Regulations at NMIAC § 80�20. 1 -5l0(c); and 

3. Employer failed to submit four quarterly Total Workforce Listings for 201 5 to 
the Department in accordance with Regulations at NMIAC § 80-20. l-505(b). 1 

Each of these separate grounds is discussed below: 

Job Posting on DOL's Website: Department Regulations require employers who 
are renewing CW- I status workers to post job announcements on the Department 
.of Labor ("DOL'') website , Regs. at NMIAC ·§ 80-20. l -225(a). In this case, the 
1ob Pfacement Sectioti alleged .that Employer had not posted job announcementsih 
20 1 5  on DOL's website for six CW-1 status employees : one General Manager, 
two cooks, one (spa) manager and two masseuses. [Printout ofEmployer''S posting 
hi�tory; Testimony of Mr. Ulloa.] 

. 

At Hearing, Manager Tony S.ablan admitted that he had filed the CW-I renewal 
petitions oh Employer's behalf in December 20 15  without advertising those 
positions, either by newspaper or on the DOL website. (Testimony of Mr; Sablan�] 
Mr. Sablan testified. to being somewhat overwhelmed by the tasks of arranging for 
renewal applications in December 2015. Id 

Spa Manager Lou, Jing Xia admitted tha� she had not posted JV As for two 
masseuses because, as she explained, she had not been aware that Employer 
needed to post job ·announcements with.DOL instead of using a local newspaper. 
In February 20I6, Ms. Lou visited the Job Placement Section and posted JVAsJn 
February 2016  for the two masseuses whose CW-I petition had been filed with 
USCIS back in about December 20 1 5 .  [Testimony of Manager Lou, Jing Xia.] 

II 

1. The:D�nial also alleged, citing Regs. at NMIAC § 80-20. 1-505, that Employer failed to .submit 
Employer's.Quartei:iy Withholding Tax 'documents and Monthly Busirtess Gross Revenue Returns for 
2015.  At Healing, the Department moved to strike this portion.of the Denial. The Hearing Officer 
granted the oral motionto strike. 

· 
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In fact, Employer wa� a respondent in an Agency Case, decided in March 201 5, 
in which the subject of an Employer's obligatiqns to adv�rtisejobs was discussed. 
(See CACNo. 14.;'070-1 2, .Admin. Order issued on 3/04/15'.) That case. involved 
allegations thatEmployer had not properly considered a U.S. citizen who had 
applied for a waitress job. Ultimately, Employer agreed to hire that worker and the 
case was dismissed. However, in the Administrative Order, issued on March 4, 
201S, the Hearing Officer issued the following warning to the Employer: 

Posting on Website and Interview ofReferrals: RespondentRong Hua 
Corporation is W ARNEP. of its continuing obligation to post all job 
vacancies and job renewals in the futUre on the Department's website and to 
interview and hire any qualified U;S. citizen orpermanent resident job 
applicants in accordance with Regulations at § 80-30.3-205. If a U.S. 
citizen or permanent resident job applicant applies but is not hired for ajob, 
Employer should file its Employer Declaration in accordance with 
Regulations at§ 80-30.3·'.240. 

Despite this warning, Employer petitioned to renew six CW- 1 status workers in 
abo.ut December 2015  with9ut having posted any JV As on DOL's  website.2 The 
Employer noW'ptoposes to remedy the violation by posting JVAs in March for the 
CW-1 Petitions already filed with USCIS. This remedy is unacceptable. 

Workforce Plan for 2015: Department Regulations require employers to file 
updated Workforce Plans once every 12 months. Regs. at NMIAC § 80•20J-
5 10( c). In this case, Employer never submitted a Workforce Plan for 2015  to the 
Job Placement Section. [Testimony of Mr. Sablan.] No credible explanation was 
given forthis failure. 

Employer has hired Tony S. Sablan to act as its processing agent and ''Manag¢r." 
Mr. Sablan is ah e�perienced processing agent and a former employee ofthe · 
Department ofLabor, who evidently holds himselfout to employers as a 
knowledgeable agent. This Employ�r evidently relied on Mr. Sablan's knowledge 
and expertise, to its detriment. 

Quarterly Total Workforce Listings: Department Regulations require 
employer� to submit information on a quarterly basis regardi�g "the number and 
classification ofemployees for whom wages were paid during the quarter.'; Regs. 

2 The !Iearing Officer is awarethat the General Manager, Liu, Yan Qiong, speaks very little English. However, the 
General Manager brought a translator to t�e Hearing in February 201 5 ,  and was obligated to read the Administrative 
Oi:der once itisi11sued. 
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at NMIAC § 80-20. l -505(b). This infonnation is submitted in a document called 
the Total Workforce Listing. The Department requires e111ployers to submit this 
information in order to qualify for a Certification of Compliance. [Testimony ,of 
Mt. Ulloa.] 

Empfoyer failed to submit Total Workforce Listings for all four quarters of2015 .  
After receiving the Denial and in preparation for the Hearing, Employer prepared 
these documents and offered them into evidence . [The four Total Workforce 
Listings were entered collectively as Hearing Exhibit 2.] Unfortunately� the 
documents, which are meant to be signed under the penalty of perjury, were 
improperly filled out. Manager Sablan. signed tb,e fo1111s without filling in reqµited 
blanks and without dating his signature . Moreover, the entry regarding Sablan;s 
own employnwnt by the company, appears false or inaccurate . 

ML Sablan first testified that he works "full-time" for Employer, but he later 
changed his testimony, explaining that Employer pays him a retai1,1.er of "about 
$300 or $500" per month. In Total Woi;kforce Listing documents, whieh he sigJ,led 
under penalty of perjury, Mr. Sablan lists himself as a full-time Manager, paid at 
the, rate of $6;05 per hour. In fac�, full-tiIJle work at that rate - even at 32 hours per 
week - would amount to about $800 per month rather than $500. Something, or 
indeed - everything, about these figures is suspect. Adding to the confusion of Mr. 
Sablan's role at Rong Hua Corporation is the fact that Sablan also works full-time 
for the National Park Service as a maintenance worker. [Testimony ofMr. Sablan.] 

Employer' s ,sµbmission of incoJJ).plete Total Workforce Listirigs at the, Hearing 
amount to "too little, too late." The Total Workforce Listing is required to be 
submitted at the end of each quarter - not all at once after a Denial has bee11 issued. 

Finally, the Total Workforce Listing for the 4th Quarter of 201 5, records that 
Employer employs 8 full-time workers (not including Mr. Sablan in his Part-time 
arrangement), all of whom are CW-1 status workers. Giventhis census, the 
Employer's failure to have an updated Workforce Plan for 20 1 5  on file is all the 
mor� egregious . 

CONCLUSIONS OF LAW 

Holding: The Job Placement Section denied Employer's request for a Certificate 
of Compliance base,d on the grounds stated above. First, tl�e evidence shows that 

Employer failed to comply with Regulations that require employers to report to the 
Department of Labor on workforce census. Second, Employer did not file a 
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Workforce Plan for 201 5 even though nearly its entire staff consisted of CW-1 
status workers . Third, Employer neglected to meet, or willfully disregarded, its 
obligation, to advertise jobs on DOL' s website that it intended to offer to six CW-l 
:status workers ., In the case oftwo positions, the Spa Manager was unaware ofthe 
obligation to utilize the DOL website instead of a local newspaper advertis·ement. 
[Testimony of Ms. Lou.] As to four other positions, however, the Employer failed 
to post the jobs anywhere - either on the DOL website or a local newspaper or 
radio. Such conduct blatantly ignores Employer's obligation to consider U.S. 
citizen� or pennanentresidents for offered jobs. Regs. at NMIAC·§ ·80.,20.1 -220 
(Job Preference Requirement). 

In filing. renewal petitions for CW-1 status without advertising these.jobs, 
Empioyer al&o acte<l in blatant 4isregard of an AdQlinistrative Order, issued in 
March20 1 5, in which this Hearing Officer specifically warned.Employer that it 
had a "continuing obligation to post alljob vacancies andjob renewals in the 
future on the Department's website and to interview and hire any qualified U.S. 
citizen or permanent resident job applicants in accordance with Regulations . . . . " 
EmpiQyer's GeneraL Manager and Manager Tony Sabl� attended the hearing in 
that case. These individuals offered no explanation in the current case that would 
excuse or justify their failure to advertise CW- 1 renewal positions. Such failures 
are numerous and not easily remedied. In any event, they should not be remedied 
by any reversal ofthe current Denial. Good cause exists for the Denial and it shall 
be affirmed. 

Good cause having been shown, IT IS HEREBY ORDERED: 

I .  Denial is affirmed: For the reasons stated above, the Department's  Denial 
of a Certification of Compliance for Appellant Rong Hua. Corporation, is hereby 
AFFIRMED. 

7. Appeal: Any person or party aggrieved by this Order may appeal, in 
writing; to the Secretary qf Labor within fifteen (15) days of the date of issuance 
of this Order. 3 CMC §§ 4948(a) and 4528(g). 

D.ATED: March lg , 201 6  
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COMMONWEALTH OF THE NORTHERN MARIANA ISLANDS 
DEPARTMENT OF LABOR 

ADMINISTRATIVE HEARING OFFICE 

In the Matter of: 
PSG Professional Corporation, 

Appellant, 

v. 

Department of Labor - Citizen Job 
Placement Section, 

Appellee. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

D.C. No. 1 6-005 

ADMINISTRATIVE ORDER 

This denial appeal came on for hearing on April 1 9, 201 6, in the Administrative 
Hearing Office of the CNMI Department of Labor, located on Capitol Hill, Saipan. 
Appellant PSG Professional Corporation ("Employer"), was represented by its 
General Manager, Jesus Pantaleon. The Department's Citizen Availability and Job 
Placement Section ("Job Placement Section") was represented by James Ulloa. 
Hearing Officer Jerry Cody, presiding. 

Mter hearing the testimony and reviewing the record, the Hearing Officer 
makes the following Findings of Fact and Conclusions of Law: 

This case is based on Employer's  timely appeal of a Notice of Denial ("Denial") 
issued to Employer by the Job Placement Section on March 3, 20 1 6 .  [A copy of 
the Denial was entered into evidence as Hearing Exhibit 1 .] 

Employer operates a multifaceted business on Saipan, involving accounting, 
document handling, printing services, commercial rental and help supply services. 
[Testimony of Mr. Pantaleon.] The Job Placement Section denied Employer's  
request for a Certification of Compliance, citing four grounds: 

1 .  Employer failed to submit a Workforce Plan for 201 5  to the Department in 
accordance with Employment Rules and Regulations ("Regulations"), codified in 
the Northern Mariana Islands Administrative Code ("NMIAC") at § 80-20. 1 -
5 1 0( c ) ; 
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2. Employer failed to submit four quarterly Total Workforce Listings for 20 1 5  to 
the Department in accordance with Regulations at NMIAC § 80-20. l -505(b ) ; 

3 .  Employer failed to post a job vacancy announcement ("JV A") on the 
Department's website in 20 1 5  for a computer operator position that was later filled 
by its CWl-status employee [Regulations at NMIAC § 80-20. 1 -225(a)]; and 

4.  Employer allegedly provided false or misleading information regarding its 
employee's part-time employment status on the 4th Quarter 20 1 5  Total Workforce 
Listing. 1 

Each of these s-eparate grounds is discussed below: 

Workforce Plan for 2015: Department Regulations require employers to file 
updated Workforce Plans once every 12 months. Regs. at NMIAC § 80-20. 1 -
5 10( c). In this case, Employer did not submit a 201 5  Workforce Plan to the Job 
Placement Section in 20 1 5 .  When Employer applied for a Letter of Compliance in 
February 20 1 6, it submitted a Workforce Plan for 20 1 6. [Testimony of Mr. 
Pantaleon.] [A copy of the Workforce Plan submitted on March 1 5, 20 1 6, was 
entered into evidence as Hearing Exhibit 4.] 

Quarterly Total Workforce Listings: Department Regulations require 
employers to submit information on a quarterly basis regarding "the number and 
classification of employees for whom wages were paid during the quarter." Regs. 
at NMIAC § 80-20. 1 -SOS(b). The Department requires employers to submit this 
information in a form entitled a "Total Workforce Listing" in order to qualify for a 
Certification of Compliance. [Testimony of Mr. Ulloa.] 

Employer failed to submit any Total Workforce Listings in 201 5 .  When Employer 
applied for a Letter of Compliance in February 20 1 6, .in response to the Checklist, 
Employer submitted Total Workforce Listings for all four quarters of2015 .  [These 
documents were entered collectively into evidence as Hearing Exhibit 3 .] 

-

Job Posting on the Department of Labor Website: Department Regulations 
require employers who intend to hire or renew CWl -status employees "on a 
full-time basis" to post those job announcements on the Department of Labor 
website. [Regs. at NMIAC § 80-20. l-225(a).]  In this case, Employer petitioned 

1 The Denial also alleged that Employer had failed to submit Employer's Quarterly Withholding Tax 
documents and Monthly Business Gross Revenue Returns for 201 5. At Hearing, the Department moved 
to strike this portion ofthe Denial. The Hearing Officer granted the oral motion to strike. 
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the United States Citizen and Immigration Service ("USCIS") for permission to 
employ its long�tirrie CWl employee (Aristeo Sacramento) on a part-time basis for 
a computer operator job. Employer did not post a job vacancy announcement 
("JV A") for the job ·On the Department ofLabor (''DOL'') website. 

Employer's  General Manager admitted that he deliberately bypassed the DOL 
website regarding this computer operator job because he understood that the 
Regulation only applies to full-time employment, yet this was a part-tlme job .2 

The Regulation states :  An employer who intends to employ a foreign national 
worker. . .  on a full-time basis . . .  must post a job vacancy announcement on the 
Department' s  website, www .marianaslabor.net. [Regs. at NMIAC § 80-20. l -
225(a).] 

The Department maintains that Employer should have posted a JVA for this 
position on DOL's website because this employment was actually full-time 
employment. [Testimony of Mr. Ulloa .] A review of Employer' s tax records 
indicate that the Employer's  part-time computer operator job, in fact, involved full
time work with weekly overtime, for 9 out of 1 2  months in 201 5 . 

In the pt Quarter of2015 ,  Employer reported that Mr. Sacramento earned 
$3,062 in wages - an average of $235 per week. This averages about 39 
hours per week in regular wages (39 x $6.05 per hour = $235 .95).3 

In the 2nd Quarter of 20 1 5, Employer reported that Mr. Sacramento earned 
$5,406 in wages - an average of $362 per week. This averages $242 in 
regular wages ( 40 x $6.05 per hour), plus $174 per week in overtime). 

In the 3rd Quarter of 201 5, Employer reported that Mr. Sacramento earned 
$4, 706 in wages - an average of $416  per week. This averages $242 in 
regular wages ( 40 x $6.05 per hour), plus $120 per week in overtime). 

In the 4th Quarter of 20 1 5, Employer reported that Mr. Sacramento earned 
$3,803 in wages - an average of $292 per week. This averages $242 in 
regular wages (40 x $6.05 per hour), plus $50 per week in overtime wages. 

2 Employer cl�ims he did advertise the part-time job on a local rndio station. [Testimony of Mr. 
Pantaleon.] 

3 All figures in this analysis were taken from the Business Gross Revenue Tax documents (Hearing 
Exhibit 4) that Employer produced in support of its application for a Certificate of Good Standing. 
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Mr. Pantaleon testified that he never deliberately misled USCIS or DOL when he 
submitted a Petition for part-time CWI employment. He claims he simply did not 
realize that Employer's printing business would become so active, but the business 
quickly picked up and the company then needed Mr. Sacramento to work a full
time schedule for the printing business. The business was busy throughout 20 15 ,  
but then Employer's  offset printer left the CNMI and Employer's printing business 
ceased. When its printing business closed, Employer's  need for a computer 
programmer ended as well. As of 201 6, Employer has decided to move Mr. 
Sacramento into a part-time general maintenance position. [Testimony of Mr. 
Pantaleon.] 

The Hearing Officer finds General Manager Pantaleon' s testimony to be plausible 
but not entirely believable. The General Manager believed that he could avoid 
posting a JV A on DO L ' s  website if he listed the available j ob as "part-time." 
When asked whether he ever considered posting this computer programmer job on 
DOL's website, Mr. Pantaleon said he considered posting it, but when his company 

. posts jobs on DOL's website, they get so many responses that he must then spend 
time.to sift through the applicants. Id. The Hearing Officer notes that this is 
precisely the point of posting job announcements - to notify the local workforce 
about available openings so that those U.S. citizens- and permanent residents, who 
have legal preference for thejobs over CWl status workers, may apply for those 
jobs. 

CONCLUSIONS OF LAW 

L Employer Failed to Comply With DOL Regulations By Failing To Submit 
Timely Documents. 

The evidence established that Employer failed to submit a 201 5  Workforce Plan 
and several quarterly Total Workforce Listings, as required by Department 
Regulations. At hearing, Employer's General Manager testified that he was 
"confused" about the obligation to file these documents. Mr. Pantaleon was under 
the mistaken impression that these documents were only required when Employer 
was applying for a Certificate of Good Standing or when the Department served 
Employer with a document request. This is incorrect; Employer is :required to 
submit periodic updates of these documents even without being asked to do so. 

As noted, each employer is required to file a Total Workforce Listing at the end of 
each quarter, regardless of whether it has been requested by the Department. 
[Regs. at NMIAC § 80-20. 1 -SOS(b ).] Similarly, each employer is required by 
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regulation to update its Workforce Plan every 1 2  months, regardless of whether it 
is requested to do so. [Id. at § 80-20. 1 -5 1 0(c).] Employer submitted a Workforce 
Plan in October 2014; therefore, it was required to update that Plan no later than 
October 20 1 5. It failed to file the required document in a timely manner. 

Il Employer Failed to Comply With Regulations by Failing to Post A Job 
Vacancy Announcement on DOL 's Website. 

Employer's  position as to the Job Vacancy Announcement is suspect. Though it 
Petitioned USCIS for part-time CWl status, and treated the advertisement as if it 
were for a part-time job, Employer went on to employ Mr. Sacramento on a full
time basis - indeed, giving him substantial overtime work for much of 201 5 .  

Based on the facts, the Hearing Officer finds that Employer · should have advertised 
the "computer programmer" job on DOL's  website as a full-time position. The 
fact that Employer mischaracterized the position as "part-time" to USCIS does not 
excuse Employer from its obligation to advertise the job on the Department's 
website. The Employer' s Quarterly BGRT records (Hearing Exhibit 4) establish 
that from the outset, this was essentially full-time employment. The General 
Manager's testimony suggests that he was well aware of the posting Regulation 
and appeared to "game the system" to avoid posting this job. 

/IL Employer Did Not Commit Fraud or Deception When it Listed Mr. 
Sacramento as "Part-Time" on the Total Workforce Listing. 

The Department also charged that Employer submitted false or misleading 
information when it listed Mr. Sacramento as a "part-time" worker on its Total 
Workforce Listing, because the employee had actually worked more than 40 hours 
per week in that job. Employer defended by noting that Mr. Sacramento had been 
issued a "part-time" CWl status by USCIS, therefore, it was arguably accurate to 
list Mr. Sacramento as a part-time employee. 

The Hearing Officer accepts Employer's  "CWI status" defense as a reasonable 
explanation of why Mr. Sacramento was listed as a part-time employee on the 
Total Workforce Listing. I do not find the designation to be deceitful or any 
willful att�mpt to mislead. In the future, the Department may wish to clarify in its 
instructions to the Total Workforce Listing that a "part-time" classification needs 
to be based solely on the actual hours worked by the employee, rather than some 
other criterion. 
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IV. Holding: The Denial Shall Be Affirmed. 

Each of the .regulatory violations, cited above, supports the Department's decision 
to deny this Employer a Certificate of Good Standing for 20 1 6. At Hearing, the 
Department representative argued that based on the facts, its denial ofEmployer's 
request for a Certification should be affirmed. This Hearing Officer agrees. 

Employer's failure to file timely documents, taken alone, might have been 
"excused" by imposing monetary sanctions instead of denying the Certification; 
however, other factors in this case mitigate in favor of imposing the stricter penalty 
of denying the Certificate of Good Standing. First, Employer's  failure to file these 
(Workforce Plan and Total Workforce Listing) documents is more egregious given 
that Employer is in the "document handling" business and advises other business 
clients in how to prepare and file documents. Second, Employer erroneously 
charactedzed this full-time employment as part-time employment, then failed to 
post the job on the DOL website. Third, Employer admitted in testimony that it 
prefers not to post jobs on the website because it takes time to review the many 
responses it receives from U.S. status-qualified applicants. [Testimony of Mr. 
Pantaleon.] This response, though honest, demonstrates this Employer's cynical 
manipulation of the "system" to create a safe haven for a particular CW employee. 
(Thus, the Employer deftly shifted Mr. Sacramento in 20 1 6  from a computer 
programmerjob to a "part;.time'' general maintenance position.) Finally, Mr. 
Pantaleon.'s testimony suggests that Employer PSG has no concrete business plan 
that would require the Certification.4 These factors, taken together, weigh in favor 
of denying a Certificate of Good Standing. 

For the foregoing reasons, the Hearing Officer hereby affirms the denial of a 
Certificate of Good Standing for this Employer for 20 1 6. 

Good cause having been shown, IT IS HEREBY ORDERED: 

1 .  Denial is affirmed: For the reasons stated above, the Department's  Denial 
of a Certification of Compliance (i.e., Certificate of Good Standing) for Appellant 
PSG Professional Corporation, is hereby AFFIRMED. 

II 

4 Mr. Pantaleon claims that his company needs the Certificate of Good Standing in order to compete for 
jobs in new lines ofbusfo.ess at the Northern Mariana Housing Authority. When Pantaleon was pressed 
as to what new types of businesses he was referring, he could only refer vaguely to possible jobs in 
ground maintenance or cleaning. [Testimony of Mr. Pantaleon.] 
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[D.C. No. 16-005] 

2.  Appeal: Any person or party aggrieved by this Order may appeal, in 
writing, to the Secretary of Labor within fifteen (15) days of the date of issuance 
of this Order. 3 CMC §§ 4948(a) and 4528(g). 

DATED: July 2'1 , 20 1 6  
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C01"1.MONWEAL TH OF THE NORTHERN MARIANA ISLANDS 
DEPARTMENT OF LABOR 

ADl\tllNISTRA TIVE HEARING OFFICE 

In the .Matter of: 
Hemine Ipwan Is lam, 

Appellant, 

v. 

Department of Labor - Citizen Job 
Placement Section, 

Appellee. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

D.C.  No. 1 6-006 

ADI\!UNISTRA TIVE ORDER 

'I'his denial appeal came on for hearing on April 1 4, 20 1 6, in the Administrative 
Hearing Office of the CNMJ Department of Labor, located on Capitol Hill, Saipan. 
Appellant Hemine Ipsvan Islam ("Employer") appeared through her manager and 
husband, Md. Kamm! Jslam . The Department's Citizen Availability and Job 
Placement Section (''Job P lacement Section") wtts represented by James Ulloa. 
Hearing Officer Jerry Cody, presiding . 

After h earing the testimony and reviewing the record, the Hearing Officer 
makes the following Findings of Fact and Conclusions of Law: 

This case is based on appellant's timely appeal of a Notice of Denial ("Denial") 
issued by the Job Placement Section on March 1 4, 2 0 1 6 .  [A copy of the Denial 
was entered into evidence as Hearing Exhibit l .] 

The Employer operates a security business in Garapan, Saipan . The Job Placement 
Section denied Employer's request for a Certification of Compliance, citing three 
grounds : 

1 .  Employer failed to post numerous j ob vacancy announcements ("JV As") on the 
Department's website for its CW- 1 status renewals in accordance with the 
Employment Rules and Regulations ("Regulations"), codi fied in the Northern 
Mariana Islands Administrative Code ("NMIAC") at § 80-20.  l -225(a); 

2. Employer failed to submit a Workforce Plan for 20 1 5  to the Department in 
accordance with Regulations at NMTAC § 80-20. 1 -5 1 O(c) ; and 
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3 .  Employer failed to submit four quarterly Total Workforce Listings for 20 1 5  to 
the Department in accordance with Regulations at NMIAC § 80-20 . 1 -505(b). 1 

Each of these separate grounds is discussed below: 

Job Posting on DOL's Website: Department Regulations require employers who 
are renewing C\V- 1 status workers to post j ob announcements on the Department 
of Labor ('"DOL") website. Regs . at Nlv1IAC § 80-20 . l -225(a) . In this  case, the 
Job Placement Section alleged, and Employer adn1itted, that Employer had not 
posted job announcements in 20 1 5  on DOL's website for two CW- 1 status 
employees renewing jobs as security guards . [Notice of Denial; testimony of Mr. 
Ulloa and Mr. Islam.] 

At Hearing, Mr. Islam testified that he had been unable to post job announcements 
on DOL's website due to the maj or disruption of electricity and internet communi
cations after Typhoon Soudelor hit Saipan on August 2, 20 1 5 . DOL's websi te was 
not operational during part or all of August, September and October 201 5 .  As a 
result, Employer posted advertisements for the security guard positions on the 
radio instead of using DOL ' s  website. [Testimony of Mr. Islam; see copies of 
Certificates of Publication, issued by the local radio station, KWAW-F.M, 
certifying that Employer placed job advertisements on the radio for 5 days in 
September and in November, 20 1 5 .] 

Based on the above facts, it appears that Employer took appropriate steps under the 
circumstances that existed in July 201 5,  to advertise this JVA through an alternate 
medium available at that time -- a local radio station . Based on the foregoing, the 
Hearing Officer finds that Employer has a valid excuse for not posting JV As on 
DOL's website in 20 1 5 .  

Workforce Plan for 2015: Department Regulations require employers to file 
an updated \Vorkforce Plan every 1 2 1nonths. Regs . at NMIAC § 80-20 . 1 -S l O(c) . 
In this case, Employer subm itted a 201 5  Workforce Plan to the Job Placement 
Section in December 20 1 5; however, the document was incomplete. [Copy of 
Workforce Plan, entered into evidence as  Hearing Exhibit 2 ;  Testimony of l\tlr. 
Ulloa.] This deficiency was never corrected. 

-----·······-·--······------
1 The Denial also alleged, citing Regs. at NMIAC § 80-20. 1 -505, that Employer fai led to submit 
Employer's Quarterly Withholding Tax documents and Monthly Business Gross Revenue Returns for 
201 5 .  At Hearing, the Department moved to strike this portion of the Denial. The Hearing Officer 
granted the oral motion to strike. 
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Quarterly Total \Vorkforce Listings: DOL Regulations require employers to 
submit infonnation on a quarterly basis regarding "the number and classification 
of employees for whom wages were paid during the quarter.'· Regs. at NMIAC § 
80-20. l -505(b ). This information is submitted in a document called the Total 
Workforce Listing. The Department requires employers to submit this .information 
in order to qualify for a Certification of Compliance. [Testimony of Mr. Ulloa.] 

Employer failed to submit TotaJ Workforce Listings for three of four quarters in  
2 0 l 5 .  In December 2 0 1 5, Employer subm.ittcd a Total Workforce Listing for the 
3r<l Quarter of 2 0 1 5 ,  but the document, which should be signed under penalty of 
perjury, was not signed by Employer. 

Employer's submissjon of one incomplete Total Workforce Listing for only one 
quarter, was inadequate. The Total Workforce Listing is required to be submitted 
at the end of each quarter - and, of course, it should be signed. 

CONCLUSIONS OF LAW 

The Job Placement Section denied Ernploycr1s  request for a Certificate of 
Compliance based on three deficiencies; failure to post JVAs, failure to submit a 
timely Workforce Plan� and failure to submit quarterly Total Workforce Listing 
documents. 

As to the posting of JV As, Employer is excused from this requirement due to the 
special circumstances created after Typhoon Soudelor hit Saipan. As to the second 
ground, Employer submitted a \Vorkforce Plan that was incomplete. As to the 
third ground, Employer submitted one unsigned Total Workforce Listing document 
covering just one quarter of 2 0 1 5 .  These deficiencies need to be corrected. 

At Hearing, the Job Placement Section took the position that it would agree with 
reversing the Denial provided that Employer pays a monetary sanction for its 
deficiencies and takes i mmediate steps to submit a completed Workforce Plan and 
Total Workforce Listing. 

For this conduct, the H.caring Officer finds it appropriate to sanction Employer one 
thousand dollars; however, all except $300 shall be suspended for one year, then 
extinguished, provided that Employer commits no further violations. Additionally, 
Employer shall be ordered to produce the following documents to the Citizen Job 
P lacement Section (attention: James Ulloa) within ten ( I  0) days followjng the date 
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of issuance of this Order: ( 1 )  a complete vVorkforce Plan for 20 1 6; and (2) a 
complete, executed Total Workforce Listing for the 41h Quarter of 20 1 5. 

The Denial shall be reversed provided that Employer submits the above-noted 
documents in accordance with this Order and pays the monetary sanction within 
twenty days. 

Good cause having been shown, IT IS HEREllY ORDERED: 

1 .  Denial is reversed: The Department's Denial ofa Certification of Good 
Standing for Appellant Hemine Ipwan Islam, is REVERSED, provided that 
Appellant complies wjth the terms of this Order, as set forth. The Department is 
instructed to issue the Certification of Compliance to Appellant after Appellant has 
paid the $300 sanction and submitted the documents specified in paragraph 4, 
below. 

2. Sanctions: For the reasons stated above, Appellant Hermine lpwan lslam is 
hereby FINED one thousand dollars ( $ 1 ,000); however, $700 of  the fine shall be 
SUSPENDED for one year. then extinguished, provided that Appellant pays the 
unsuspended ($300) portion of the sanction and complies with the other terms set 
forth below. 3 CMC §§  4528(£)(2) and 4947( 1 1 ) . 

3. Payment Terms: Appellant is ORDERED to pay the $300 portion of the 
fine no later than twenty (20) days after the date o f  issuance of th is Order. 
Payment shall be made to the CNMI Treasury: a copy of the payment receipt shall 
be filed with the Hearing Office on or before the payment deadline. 

4. Updated Documents: Appellant is ORDERED to submit (1 )  a revised 
Workforce Plan for 20 1 6; and (2) a Total vVorkforce Listing for the 4th Quarter of 
20 I 5 to the Job Placement Section no later than ten ( l 0) days after the date of 
issuance of this Order. 

5. Posting on Website: Appellant is ORDERED to post future job vacancies 
and job renewals on the Department's website (www.marianas111bor.net) i n  accord
ance with DOL Regulations at § 80-30.3-205. Appellant shall hire U.S.  citizen/ 
permanent resident job applicants when they are quallfied and available to work. 

6. \Varning: lf  Appellant fails to comply with the terms of this Order, she 
shall be subject to a possible reinstatement of the suspended sanction pl.us 
additional monetary sanctions, after a due process hearing on this issue. 
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[D.C. No. 1 6-006] 

7 .  Appeal: Any person or party aggrieved by this Order may appeal, in 
1,.vriting, to the Secretary of Labor within fifteen ( 1 5) days of the date of issuance 
of this Order. 3 CMC §� 4948(a) and 4528(g). 

DATED: ApriJ 28 , 20 1 6  
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COMMONWEAL TH OF THE NORTHERN MARIANA ISLANDS 
DEPARTMENT OF LABOR 

ADMINISTRATIVE HEARING OFFICE 

In the Matter of: ) 
Commonwealth Pacific International, Inc., ) 

v .  

Appellant, ) 
) 

Department of Labor - Citizen Job 
Placement Section, 

) 
) 
) 
) 
) Appellee. 

D.C. No. 16-007 

ADMINISTRATIVE ORDER 

This denial appeal came on for hearing on April 26, 2016, in the Administrative 
Hearing Office of the CNMI Department of Labor, located on Capitol Hill, Saipan. 
Appellant Commonwealth Pacific International, Inc., was represented by its 
authorized representative, Tony Sablan. The Department's Citizen Availability 
and Job Placement Section ("Job Placement Section") was represented by James 
Ulloa. Accountant Cristina B. Laquian, an employee of Phan, Inc., appeared and 
testified on behalf of appellant. Hearing Officer Jerry Cody, presiding. 

After hearing the testimony and reviewing the record, the Hearing Officer 
makes the following Findings of Fact and Conclusions of Law: 

This case is based on appellant's timely appeal of a Notice of Denial ("Denial") 
issued by the Job Placement Section on March 22, 2016.  [A copy of the Denial 
was entered into evidence as Hearing Exhibit I .]  

Appellant Commonwealth Pacific International, lnc.  ("Employer"), operates a gift 
shop and commercial rental business on Saipan, consisting of 5 full-time 
employees: a President, supervisor, sales rep. and two maintenance repairers. 
Two of the employees are U.S. citizens� three employees are CW-1 status workers. 
[Testimony of Mr. Sablan.] The Job Placement Section denied Employer's request 
for a Certification of Compliance, citing two grounds: 

( 1 )  Employer failed to submit any quarterly Total Workforce Listing documents 
in 2015 in accordance with the Department of Labor Rules and Regulations 
(''Regulations") at section 80-20.1 -505; 

1 

COMMONWEAL TH REGISTER VOLUME 41 NUMBER as M��- 2s. 2ms PAGE 041840 



(2) Employer provided a false or misleading account of their employees on the 4th 
Quarter 2015 Total Workforce Listing. 

Quarterly Total Workforce Listings: Department Regulations require 
employers to submit information on a quarterly basis regarding "the number and 
classification of employees for whom wages were paid during the quarter.'' Regs. 
at NMIAC § 80-20. 1 -505 et seq. This information is submitted in a document 
called the Total Workforce Listing. The Department requires employers to submit 
this information in order to qualify for a Certification of Compliance. [Testimony 
of Mr. Ulloa.] 

Employer failed to submit any Total Workforce Listings for any quarter in 2015 .  
In February 20 1 6, in support of its request for a Certification of Compliance, 
Employer filed a Total Workforce Listing, signed by Tony Sablan on February 5, 
2016 . [A copy of the Total Workforce Listing, signed on 2/05/20 1 6, was entered 
into evidence as Hearing Exhibit 2; a copy of a prior Total Workforce Listing, 
signed on 3/27/201 5, was entered into evidence as Hearing Exhibit 3 .] 

Alleged False or Misleading Information: The Job Placement Section alleges 
that Employer submitted false information on its Total Workforce Listing for the 
4th Quarter of 201 5  in that the document was signed by Tony Sablan as "Assistant 
Manager of Commonwealth Pacific International, Inc." In his testimony at the 
Hearing,. Mr. Sablan clarified that he is employed by Phan, Inc. - not Common
wealth Pacific International, Inc., but that President Ta Bun Kuy has assigned Mr. 
Sablan to function as Assistant Manager for all six of Mr. Kuy's companies. 

The Hearing Officer finds that Mr. Sablan was incorrect to sign the Total 
Workforce Listing as "Assistant Manager" of Commonwealth Pacific Internation
al, Inc.; but Mr. Sablan's action was an oversight rather than an intentional act of 
deception. This is supported by the fact that Sablan did not add his name to the list 
of employees on page 1 of the Total Workforce Listing. Furthermore, this matter 
may be easily corrected in the future if Mr. Sablan simply signs the Total 
Workforce Listing as "authorized representative" of the company. 

DISCUSSION 

Tony Sablan appeared as authorized representative of Employer. Mr. Sablan 
testified that he is employed by Phan, Inc. another company owned by President Ta 
Bun Kuy, but that he functions as Assistant Manager for all six ofMr. Kuy's 
companies. Mr. Sablan admitted that the company had failed to submit Total 
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Workforce Listing documents for each quartet in 2015 .  Sablan testified that he 
was not aware- of the regulation that requires employers to submit the Total 
Workforce Listings on a quarterly basis . 

At Hearing, Job Placement also discussed Employer's  Quarterly Withholding Tax 
Return for the 2nd, 3rd, and 4th quarters of 20 1 5 . Accountant Cristina B. Laquian 
appeared at the request of the Hearing Officer to answer questions as to why she 
had listed Antonio Sablan on the Quarterly Tax Return when his wages were listed 
as zero. Ms. Laquian testified that it had been her prior practice to leave persons 
on the Quarterly Tax Returns even if they no longer worked at the company. Ms. 
Laquian testified that in January 201 6, she had removed all names of non
employees from the Quarterly Tax Returns of each of the six corporations owned 
by Ta Bun Kuy. Ms. Laquian promised that in the future, she would not keep 
names on the Returns that are. no longer receiving wages from the company. 
[Testimony ofMs. Laquian.] 

As stated above, Mr. Sablan testified that he had added the title of "assistant 
manager" when signing the Total Workforce Listing, not realizing that it had any 
legal significance. In reality, Sablan functions as assistant manager of all of Mr. 
Ta Bun Kuy's companies, but he is not employed by the Commonwealth Pacific 
International, Inc. as Assistant Manager. Finally, Mr. Sablan noted that he only 
signs these documents when Mr. Kuy is off-island and asks him to sign them. 

The Total Workforce Listing documents produced by Employer with its appeal 
letter, reveal that 40% ofEmployer's  workforce is comprised of U.S. citizens. 
[Hearing Exhibit 2.] Thus, Employer' s  workforce exceeds the minimum 30% ratio 
ofU.S.-status qualified workers that is required in the Regulations [§ 80-30.2-
120(c)] .  

The Job Placement Section took the position that it would not oppose reversing the 
Denial, provided that Employer is assessed a sanction for failing to submit timely 
Total Workforce Listing documents in 20 i 5. The Hearing Officer agrees that a 
monetary sanction is appropriate as an alternative to outright denial of the 
Certificate of Compliance. 

Sanctions: The amount of fines in this area is left to the discretion of the Hearing 
Officer. The standard in determining appropriate sanctions should be one of 
reasonableness and fairness, in accordance with the general principle, that '' [t]he 
hearing officer is authorized to . . .  [u]se the inherent powers . . .  to further the 
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interests of justice and fairness in proceedings." Regs. at § 80- 50.4-820(h) and 
(o). 

In this case, the Hearing Officer finds that a $500 fine should be assessed against 
this Employer; however, $250 of the fine shall be suspended for a year, then 
extinguished, on the condition that Employer pays the remaining $250 portion of 
the fine and submits timely Total Workforce Listing documents to the Job 
Placement Section in the future. 

Good cause having been shown, IT IS HEREBY ORDERED: 

1. Denial is reversed: For the reasons stated above, the Department's Denial 
of a Certification of Compliance for Appellant Commonwealth Pacific 
International, Inc., is hereby REVERSED, provided that Appellant complies with 
the terms of the Order, as set forth below. The Department is instructed to issue 
the Certification of Compliance to Appellant after Appellant complies with the 
terms set forth below. 

2. Sanctions: For the reasons stated above, Appellant Commonwealth Pacific 
International, Inc., is hereby FINED five hundred dollars ($500); however, $250 of 
the fine shall be SUSPENDED for ONE YEAR, then extinguished, provided that 
Appellant pays the remaining $250 portion of the sanction and complies with the 
other Departmental Regulations set forth below. 3 CMC § §  4528(£)(2) and 
494 7(1 1 ). Payment terms are specified below. 

3. Payment Terms: Appellant is ORDERED to pay the $250 portion of the 
fine no later than thirty (30) days after the date of issuance of this Order. Payment 
shall be made to tbe CNMI Treasury; a copy of the payment receipt shall be filed 
with the Hearing Office on or before the payment deadline. 

4. Warning: Appellant has a continuing obligation to submit Total Workforce 
Listing documents to the Department on a quarterly basis. If Appellant fails to 
comply with these obligations, it shall be subject to a possible reinstatement of the 
suspended sanction, plus additional monetary sanctions, after a due process hearing 
on this issue. 

II 

II 
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[D.C. No. 1 6-007] 

5. Appeal: Any person or party aggrieved by this Order may appeal, in 
writing, to the Secretary of Labor within fifteen (15) days of the date of issuance 
of this Order. 3 CMC §§  4948(a) and 4528(g). 

-

DATED: Aprn _Zj, 2016  
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COMMONWEALTH OF THE NORTHERN MARIANA JSLANDS 
DEPARTMENT OF LABOR 

ADMINISTRATIVE HEARING OFFICE 

In the Matter of: 
Man Bao Corporation, 

dbp Win Tput, 

v. 

Appellant, 

Department ofLabor - Citizen Job 
Placement Section, 

Appellee! 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

D.C. No. 1 6-008 

ADMINISTRATIVE ORDER 

This denial appeal ca.me on for hearing on April 25, 2016, in the Admini�trative 
Hearing Office of the CNMI Departrrient of Labor, located on Capitol Hill, Saipan. 
Appellant Man Bao Corporation was represented by its Manager, Jason Fitial. The 
Department's  Citizen Availability and Job Placement Section ("Job Placement 
Section") was represented by James Ulloa. Hearing Officer Jerry Cody;, pre�iding. 

After hearing the testimony and reviewing the record, the Hearing Officer 
makes the following Findings of Fact and Conclusions of Law: 

This case is based on appellant's timely appeal of a Notice of Denial ("Denial'') 
issued by the Job Plac.ement Section on April l , 20 16.  [A copy of the Denial was 
entered into evidenc:e as Hearing Exhibit 1 ;  a copy of the Employer's letter of 
appeal, dated April 5, 201 6, was entered into evidence as Hearing Exhibit 2.] 

Appellant Man Bao Corporation, dba Win Tour ("Employer;,), operates a 
relatively small tour business on Saipan, consisting of 5 full�time employees: a 
President, Manager, driver and two tour guides. Two of the employees are D.S. 
citizens; two employees are CW- 1 status workers and the President holds an 
investor status. [Testimony of Mr. Fitial.] The Job Placement Section denied 
Employer's request for a Certification ofCompliance, citing three grounds: 

( 1 )  Employer failed t.o post job vacancy announcements (''JV As") for two CW� 1 
status renewals on the Department's website (www.marianaslabor.net) in 
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accordance with the Regulations, codified in the N orthem Mariana Islands 
Administrative Code ("NMIAC") at § 80-20, l-225(a); 

(2},Employer failed to submit a Workforce Plan. for 20 1 4  and 20 1 5  .in accordance 
with Regulations at § 80-20. 1-5 1 0; 

(3)Employer faile<i to submit a,ny quanerly Workforce Listing d()cunients in 2014 
and 20 1 5  in accordance with the Department of Labor Rules and Regulations 
("Regulations") at section 80-20. 1 -505 . 

Job Posting on DOL's Website: Department Regulations require employers who 
are renewing CW- 1 status workers to post job announcements on the Dep�rtment' s 
website. Regs. at NMIAC § 80-20.1 -225(a). In this case, the Job Plac.ement 
Section alleged that .Employer had not posted JV As on the Department of Labor 
("DOL") We}?site for .its two CW-1 �tatus employees in 20 1 4  and 20'1 5 ,  M�naget 
.Jason Fifial admitted. that the company had not posted JV As on DOL 's  website 
sit.we 2010. [Testimony of Mr� Fitial .] President Cheung Ping Yin stated in his 
appeal .letter that he had used a local radio station for the JV As because he had not 
known about the obligation to post JVAs on DOL's website. [Hearing Exhibit 2.] 

Workforce Plans for 2014 and 2015: Department Regulations require employers 
to file an updated Workforce Pl�n every 12 months . Regs. at NMIAG § 80-20. 1 -
5 1 0. In this case, Employer failed to submit any Workforce Plan for 20 1 4  and 
2015 .  In March 20 1 6, however, Employer submitted a Worl<:force Plan for 2016 
to the Job Placement Seetion in. support of its request for a Certification of 
Compliance . [A copy of the Workforce Plan for 2016, signed on 3/30/2016, 
was entered into evidence at Hearing Exhibit 3 .] 

Quarterly Total Workforce Listings: Department Regulations require 
�mployers to submit information on a qi1arterly basis regarding "the number and 
classificatfon of employees for whom wages were paid during the quarter." Regs . 

atNMIAC § 80-20 . 1 -505 et seq. This information is submitted in a document 
called the Total Workforce Listing. The Department requires employers to submit 
this information in order to qualify for a Certification of Compliance. [Testimony 
of Mr. Ulloa.] 

Employer failed to submit any Total Workforce Listings for any quartet irt 2014 
and 2015.  Recently, in  support of its request for .a Certification of Com:pliance, 
Employer filed a 1'otal Workforce Listing, signed on March 30, 20 16. [The Total 
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Workforce Listing, dated �/30/2016; was entered into evidence as Hearing Exhibit 
4.] 

DISCUSSION 

Employer's Manager, Jason Fitiat admitted that the company pad failed to post 
JVAs on DOL's  website and had failed to submit the Workforce Plan and Total 
Workforce Listing documents in. a timely manner. Mr. Fitial testified that 
President Cheung had utilized the services .of an independent agent in the past, but 
that Mr. Fitial now intended to take personal responsibility for these matters in the 
future. [Testimony of Mr. Fitial.] 

Employer asked that it not be denied a Certification of Compliance, as the 
Cert:ifiq1ticm is needeQ. for the company to hire a third tour guide . [Appeal Letter 
at Hearing Exhibit 2.] 

· · · 

The Total Workforce Listing documents produced by Employer with its appeal 
letter, reveal that 40% of Employer 's workforce is comprised of U.S. citizens. 

[Hearing Exhibit 4.] Thus, Employer's  workforce exceeds the minimum 30% ratio 
ofU.S .-status qualified workers that is required in the Regulations [§ 80-30.2-
120(c)] . 

At Hearing, the Job Placement Section continued to take the position that 
Employer's seriously··deficient conduct - its failure to produce Total Workforce 
Listings and Workforce Plans and its failure to post JVAs on DO L's website -

justified denying the Employer a Certification of Compliance for 20 1 5 .  [Te&timony 
·ofMr. Ulloa.] The Hearing Officer agrees. 

Employer's failure to post JV As and to submit Workforce Plans and Total 
Workforce Listing documents for several years, is significant. While it is 
encouraging that Employer now seems to be correcting its deficiencies by 
submitting documents in March 2016, the submission of these documents is 
untimely for 20 1 5 .  

Holding: Based . on the above-noted cond1Jct of Employer, the Hearing Officer 
finds that this denial ·is justified and should be affirmed. 

Employer is advised to continue to submit quarterly Total Workforce Listing 
documents for each quarter of 2016 to t)Je Job Placement Se.ction. Employer is 
ordered to post job vacancy announcements for its tour guide positions on the DOL 
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website when Employer seeks to renew these worker.s later in 20 1 6. If Employer 
complies with its regulatory obligations in 2016, it may qualify for a Certification 
of Compliance 'tiext year. 

Good cause having been shown, IT IS HEREBY ORDERED: 

1 .  Denial Is Affir1t1ed: Based on the foregoing, the above-referenced Denial 
of the Certification of Compliance for appellant Man Bao Corporation, is hereby 
AFFIRMED. 

2 .  Warning: Employer has a continuing obligation to postjob vacancies on 
DOL's webs.ite and to submit Total Workforce Listing documents to the Depart
ment on a quarterly basis� If Employer intends to request a Certification of 
Compliance in 2017, it should COil1ply with these obligations .in the coming year. 

3. Appeal: Any person or party aggrieved by this Order may appeal, in 
writing, to the Secretary of Labor within fifteen (15) days of the date of issuance 
ofthis Order. 3 CMC § §  4948(a) and 4528(g). 

DATED: April 'lf::> , 2 0 1 6  
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COMMONWEALTH OF THE NORTHERN MARIANA ISLANDS 
DEPARTMENT OF LABOR 

ADMINISTRATIVE HEARING OFFICE 

In the Matter of: 
Y aong Corporation, 

Appellant, 

v. 

Department of Labor - Citizen Job 
Placement Section, 

Appellee. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

D.C. No. 1 6-009 

ADMINISTRATIVE ORDER 

This denial appeal came on for hearing on April 29, 201 6, in the Administrative 
Hearing Office of the CNMI Department of Labor, located on Capitol Hill, Saipan. 
Appellant Yaong Corporation was represented by its President, Anita. Yao Siy, its 
HR Manager, James Santos, and its Accountant, Apolinario Salcedo, Jr. The 
Department's Citizen Availability and Job Placement Section ("Job Placement 
Section") was represented by James Ulloa. Hearing Officer Jerry Cody, presiding. 

After hearing the testimony and reviewing the record, the Hearing Officer 
makes the following Findings of Fact and Conclusions of Law: 

This case is based on appellant's  timely appeal of a Notice of Denial ("Denial") 
issued by the Job Placement Section on April 22, 201 6. [A copy of the Denial was 
entered into evidence as Hearing Exhibit 1 ;  a copy of the Employer's letter of 
appeal, dated April 25, 20 1 6, was entered into evidence as Hearing Exhibit 2.] 

Appellant Yaong Corporation ("Employer") operates a wholesale business on 
Saipan, importing produce and canned goods. Employer's wqrkforce consists of 
42 fuil-time employees, including 25 CW- 1 status employees. [Hearing Ex. 3 .] 
The Job Placement Section denied Employer's  request for a Certification of 
Compliance, citing three grounds : 

(1) Employer failed to post numerous job vacancy announcements ("JV As") on the 
Department's website (www.marianaslabor.net) in 20 14 and 201 5 , for positions 
filled by CW-1 status employees, in violation of the Regulations codified in the 
Northern. Mariana Islands Administrative Code ("NMIAC") at § 80-20. 1 -225(a); 
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(2) Employer failed to submit a Workforce Plan for 20 1 4  and 201 5  in accordance 
with Regulations at § 80-20. 1 -5 1  O; 

(3) Employer failed to submit any quarterly Total Workforce Listing documents in 
2014 and 201 5  in accordance with the Department of Labor Rules and Regulations 
("Regulations") at section 80-20. 1 -505 . 

Job Posting on DOL's Website: Departmental Regulations require employers 
who are. hiring or renewing CW-1 statµs workers to post job announcements on the 
Department's website. Regs. at NMIAC § 80-20. l -225(a}. In this case, the Job 
Placement Section alleged that Employer had not posted JV As on the Department 
of Labor ("DOL'') website for more than 20 vacancies in 20 1 4  and 201 5 .  At 
Hearing, Employer admitted that the company had not posted numerous JV As on 
DOL's website in 2·014 and 201 5 .  

As for 201 5, Employer's accountant testified that Employer had prepared to renew 
its CW- 1 status. workers right around the time that DOL's  website was disabled, 
first by Saipan's international cable being cut in July 20 15 ,  then by Typhoon 
Soudelor in August 2015.  The Job Placement Section acknowledges that its 
operations were seriously disrupted from early July through October 2015 ,  due to 
the above-noted events. [Testimony of Mr. Ulloa.] As a result of these events, 
Employer advertised jobs in August 201 5 in local newspapers. [Testimony of Mr. 
Salcedo, Jr.] The Hearing Officer finds that given the unique circumstances, the 
Employer acted appropriately in using an alternative method to advertise the jobs. 

Workforce Plans for 2014 and 2015: Department Regulations require employers 
to file an updated Workforce Plan every 12 months ; Regs . at NMIAC § 80-20 . 1 -
5 10. In this case, Employer failed to submit Workforce Plans for 2014 and 201 5 .  
Employer's  President testified that she had not been aware that the Labor 
regulations require employers to update the Workforce Plan annually, even if not 
requested to do so. Recently, in support of its request for a Certification of 
Compliance, Employer filed a Workforce Plan for 201 6. Mr. Ulloa confirmed that 
the Workforce Plan for 201 6  is properly filled out. [Testimony of Mr. Ulloa.] 

Quarterly Total Workforce Listings: Department Regulations require 
employers to submit information on a quarterly basis regarding "the number and 
classification of employees for whom wages were paid during the quarter." Regs. 
at NMIAC § 80-20 . 1 -505 et seq. The Department requires employers to submit 
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this information in a document called the Total Workforce Listing, in order to 
qual ify for a Certification of Compliance. [Id. ; testimony of Mr. UJloa.] 

Employer failed to submit Total Workforce Listings for each quarter in 2014 and 
2 0 1 5 . 1 Recently, in support of its request for a Certification of Compliance, 
Employer filed a Total Workforce Listing, signed on April 1 3 ,  2 0 1 6. [The Total 
Workforce Listing, dated 4/1 3/20 1 6, was entered into evidence as Hearing Exhibit 
3 . ]  

DISCUSSION 

Employer's President, Anita Yao Siy, admitted that the company failed to post 
N As on DOL's website and failed to submit Workforce Plans and quarterly Total 
Workforce Listing documents in 2 0 1 4  and 2 0 1 5 .  Ms. Siy testified that she had 
recently hired a new Human Resources Manager in order to take control of the 
numerous reporting responsibilities that the Employer is required to comply with. 
President Siy promised to be more diligent in  the future to ensure that all reqwred 
documents are filed with DOL in a timely manner. [Testimony of Ms. Siy.] 

Employer asked that it not be denied a Certification of Compliance, as the 
Certification is  needed for the company's business to remain viable. [Appeal 
Letter at Hearing Exhibit 2.]  

The Total Workforce Listing produced by Employer with its appeal letter, reveals 
that about 40% of Employer's workforce is comprised of U.S. status-qualified 
workers.2 [Hearing Exhibit 3.] Thus, Employer's workforce exceeds the minimum 
30% ratio of U.S.-status qualified workers that is required in the Regulations [see 
NMTAC § 80-30.2-1 20(c)). 

Employer's failure to post JV As and to submit Workforce Plans and Total 
Workforce Listing documents for several years, is significant. While it is 
encouraging that Employer now seems to be correcting its deficiencies by 
submitting documents in March 2016,  the submission of these documents is 
untimely for 2 0 1 5 .  

1 Employer did produce one Total Workforce Listing in 2015, in response to a written document request 
served on the company by a DOL investigator. [Testimony of President Siy.] 

2 Employer's workforce consists of 42 full-time employees: 17 U.S. status-qualified employees (U.S. 
citizens, permanent residents or FAS citizens) and 25 CW-1 status employees. [Hearing Exh. 3.] 
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At Hearing, Job Placement noted that although Employer's deficient conduct could 
justify a denial of the Certification of Compliance, Job Placement is willing to 
agree to reverse the denial provided that Employer pays a monetary sanction for its 
deficiencies and complies with DOL regulations in the future. [Testimony of Mr� 
Ulloa.] The amount of the sanction was left to the discretion of the Hearing 
Officer. 

This is a close case. On one hand, the Hearing Officer is troubled by the 
Employer's failure to post JV A on DOL's website in 2014, as well as its failure to 
submit the above-noted documents in a timely manner. On the other hand, 
Employer has taken recent measures to ensure that these mistakes do not continue. 
Given that Employer is a long-standing business in the community with a good 
record of hiring U.S. status-based workers, the Hearing Officer is willing to give 
Employer the opportunity to demonstrate that it can comply with Departmental 
Tegulations in the future. For these reasons, the. Hearing Officer is willing to 
reverse the denial, provided that sanctions are paid and that Employer takes 
immediate steps to correct its past deficiencies. 

Sanctions: 
The amount of fines in this area is left to the discretion of the Hearing Officer. The 
standard in determining appropriate sanctions should be one of reasonableness and 
fairness, in accordance with the general principle, that "[t]he hearing officer is 
authorized to . . .  [u]se the inherent powers . . .  to further the interests of justice and 
fairness in proceedings.'' Regs. at § 80- 50.4-820(h) and (o). 

In this case, the Hearing Officer finds that a substantial fine should be assessed 
against this Employer, given that Employer failed to post numerous job vacancies 
on the DOL website in 20 14.  The Hearing Officer shall sanction Employer the 
maximum amount of $2,000; however, half ($ 1 ,000) of the fine shall be suspended 
for one year, then extinguished, on the condition that Employer pays the remaining 
$ 1 ,000 portion of the fine as ordered and submits timely reporting documents to 
the Job Placement Section during the one-year period. 

Good cause having been shown, IT IS HEREBY ORDERED: 

l. Denial is reversed: For the reasons stated above, the Department' s  Denial 
of a Certification of Compliance for Appellant Yaong Corporation, is hereby 
REVERSED, provided that Appellant complies with the terms of the Order, as set 
forth below. The Department is instructed to issue the Certification of Compliance 
to Appellant as soon as the $ 1 ,000 portion of the sanction has been paid. 

4 

COMMONWEALTH REGISTER VOLUME 41 NUMBER US" MA-i · 28. 2ms PAGE 041853 



2. Sanctions: For the reasons stated above, Appellant Yaong Corporation is 
hereby FINED two thousand dollars ($2,000); however, $ 1 ,000 of the fine shall be 
SUSPENDED for ONE YEAR, then extinguished, provided that Appellant pays 
the remaining $ 1 ,000 portion of the sanction and complies with the other 
Departmental Regulations set forth below. 3 CMC §§  4528(±)(2) and 4947(1 1) .  
Payment terms are specified below. 

3. Payment Terms: Appellant is ORDERED to pay the $1 ,000 portion. of the 
fine no later than thirty (30) days after the date of issuance of this Order. Payment 
shall be made to the CNMI Treasury; a copy of the payment receipt shall be filed 
with the Hearing Office on or before the payment deadline. 

4. Posting on Website.: Appellant is ORDERED to post future job vacancies 
and job renewals on the Department's website (www.marianaslabor.net) in 
accordance with DOL Regulations at NMIAC § 80-20. 1 -225(a). Appellant shall 
hire U.S. citizen and permanent resident job applicants when they are qualified and 
available to work. 

5.  Warning: Appellant has a continuing obligation to post job vacancies and 
renewals on DOL's  website and to submit Total Workforce Listing documents to 
the Department on a quarterly basis. If Appellant fails to comply with these 
obligations, it shall be subject to a possible reinstatement of the suspended sanction 
plus additional monetary sanctions, after a due process hearing on this issue. 

6. Appeal: Any person or party aggrieved by this Order may appeal, in 
writing, to the Secretary of Labor within fifteen (15) days of the date ofissuance 
of this Order. 3 CMC §§ 4948(a) and 4528(g) . 

DATED: May �' 20 1 6  
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COMMONWEALTH OF THE NORTHERN MARIANA ISLANDS 
DEPARTMENT OF LABOR 

ADMINISTRATIVE HEARING OFFICE 

In the Matter of: 
Big Bell, Inc., 

Appellant, 
v. 

Department of Labor - Citizen Job 
Placement Section, 

Appellee. 

) 
) 
) 
) 
) 
) 
) 
) 

D.C. No. 1 6-0 10  

ADMINISTRATIVE ORDER 

This denial appeal came on for hearing on August 4, 201 6, in the Administrative 
H.earing Office of the CNMI Department of Labor, located on Capitol am, Saipan. 
Appellant Big Bell ("Employer"), was represented by its General Manager, Kim, 
Gap Soo, and its accountant, Dorothy A. Gauran. The Department' s Citizen 
Availability and Job Placement Section ("Job Placement") was represented by 
James Ulloa. Hearing Officer Jerry Cody, presiding. 

After hearing the testimony and reviewing the record, the Hearing Officer 
makes the following Findings of Fact and Conclusions of Law: 

Employer operates a. construction business on Saipan that currently employs 58  
employees, including 6 U.S. citizens or permanent residents and 4 9  CWl-status 
employees. [Testimony of Ms. Gauran.] 

This .case is based on Employer's timely appeal of a Notice of Denial ("Denial") 
issued by Job Placement on July 22, 201 6, in which Job Placement denied 
Employer's request for a Certification of Compliance (otherwise known as a 
"Certificate of Good Standing"). [A copy of the Denial was entered into evidence 
as Hearing Exhibit L] The Denial cited the following grounds : · 

1 .  Employer failed to post a job vacancy announcements ("JV As") on the 
Department's website for 45 jobs offered by Employer in 201 5  and 201 6  in 
violation of Employment Rules and Regulations ("Regulations"), codified in. the 
Northern Mariana Islands Administrative Code ("NMIAC") at § 80-20. l -225(a); 
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2. Employer failed to submit a Workforce Plan for 201 5  to the Department in 
violation of Regulations at NMIAC § 80-20. l -5 10(c); and 

3 .  Employer failed to file with the Department, quarterly Total Workforce Listings 
for four quarters in 20 1 5, as well as for the pt and 2nd Quarters of201 6, in viola
tion of Regulations at NMIAC § 80-20. l -505(b ) . 1  

Each of these separate grounds is discussed below: 

Job Posting on the Department of Labor Website: Department Regulations 
require employers who intend to hire or renew CWl -status employees on a 
fuli-time basis to post those job announcements on the Department of Labor 
("DOL") website. [Regs. at NMIAC § 80-20. l -225(a).] Job Placement notes that 
the purpose of posting JV As on the website is to notify the local workforce of job 
openings so that U.S. citizens and permanent residents, who have legal preference 
for those jobs over CW I -status workers, may apply for the jobs. [Testimony of 
Mr. Ulloa.] 

Since 2008, Employer has been registered as an employer on DOL's  website and 
has posted numerous N As on the site. Since 2013 ,  however, Employer has 
utilized the website only sporadically. Department records show that Employer 
posted only 1 1  JVAs in 2013, 7JVAs in 2014, 3 JVAs in 2015 and no JVAs in 
2016.2 During 201 4  and 20 1 5, while Employer posted only 3 N As, Employer 
hired and renewed more than 40 CWl -status employees. 

When asked why Employer stopped posting JVAs on the website, Employer's 
accountant said she understood that the CWl Petition did not require jobs to be 
posted on DOL's website; therefore, she placed newspaper advertisements instead 
of online N As. [Testimony of Ms. Gauran.] Nevertheless, the accountant 
admitted that she had become aware from reading local newspaper articles that the 
Department of Labor required Employers to use DOL's website when advertising 
jobs to be filled by CWl-status workers. In addition, early in June 201 5, Employer 
had received a written Notice of Warning from DOL, warning Employer that is 

1 The Denial also cited a fourth ground; namely, that Employer had failed to file Employer Declarations 
with respect to an unspecified number or job applicants, in accordance with Regulations at NMIAC § 80-
20. 1 -235. In light of other serious violations· discussed in this Order, Job Placement chose not to pursue 
this partic\ilar issue at Hearing. [Testimony of Mr. Ulloa.) 

2 These figures are taken from a printout that Job Placeme11.t introduced into evidence at Hearing. The 
printout showed a record of each NA posted by Employer on DO L's website since 2008. [A copy of the 
printout was entered into evidence as Hearing Exhibit 5.] 
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was not meeting the minimum threshold of employing 30% of its workforce with 
U.S. citizens and/or permanent residents. [Testimony of Mr. Ulloa.] At that time, 
Employer met with DOL and discussed its obligation to hire more citizens and 
permanent residents. Despite this effort, Employer proceeded to post only three 
N As on DOL's website in 201 5  and 201 6, even as it continued hiring and 
renewing more than 40 CWl -status employees. 

Employer's  conduct in failing to post dozens of JV As in 20 1 5  and 20 1 6, amounts 
to either intentional or negligent disregard of its obligation to notify local residents 
about offered jobs, over which U.S. citizens and permanent residents have legal 
preference. Such conduct could lead DOL to request sanctions in an Agency case, 
but at a minimum, it should be considered as a negative factor in determining 
whether to grant an employer's request for a Certificate of Compliance. 

Workforce Plan for 2015: DOL Regulations require employers to file an updated 
Workforce Plan once every 1 2  months. [Regs. at NMIAC § 80-20. 1 -S l O(c).] At 
Hearing, Employer produced proof that it had submitted a 20 1 5  Workforce Plan in 
June 201 5, and a 201 6  Workforce Plan in June 2016. Based on the evidence 
presented, Job Placement withdrew its allegations regarding this issue. [Testimony 
ofMr. Ulloa.] 

Quarterly Total Workforce Listings: DOL Regulations require employers to 
submit information on a quarterly basis regarding "the number and classification 
of employees for whom wages were paid during the quarter." [Regs. at NMIAC § 
80-20.J-505(b).] The Department requires employers to submit this information in 
a form entitled a "Total Workforce Listing" in order to qualify for a Certification 
of Compliance. [Testimony of Mr. Ulloa.] 

At Hearing, Employer produced evidence showing that it submitted Total 
Workforce Listings for the 1 st and 2nd quarters in 201 5. However, Employer 
neglected to file quanerly Listings for the 3rd and 4th quarters of2Q15 ,  and the pt 
quarter of2016. The primary point here is that employers are required to submit 
this information on a quarterly basis - regardless of whether they are asked to do 
so by Department personnel. 

II 

II 
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CONCLUSIONS OF LAW 

I. Employer Neglected to Post More Than 40 Job Vacancy Announcements 
on DOL 's Website In Violation o/Department Regulations. 

The evidence shows that Employer was well aware ofDOL's website and, in fact, 
had a history of postingjob vacancy announcements on the website prior to the 
creation of federal CWl -status. Employer posted some JV As, albeit sporadically, 
on the DOL website during the period from 201 3  to the present. Beginning in 
20 1 3, however, Employer began to disregard the website in favor of using 
newspaper advertisements. In 20 1 5, Employer received a written warning from the 
Department that Employer needed to hire more citizens and permanent residents in 
order to meet DOL 's required threshold of 30% citizens and/or permanent 
residents within the workforce. Despite this warning, Employer chose to continue 
to bypass the website. 

DOL continues to take the position that CNMI Labor regulations requiring 
employers to post job announcements remain in effect, notwithstanding the fact 
that USCIS does not specifically require such posting in its evaluation of CW- 1 
permits. [Testimony of James Ulloa.] 

Employer's  accountant claims she simply assumed that local Labor Regulations 
regarding the posting of N As did not apply to employment of CWl workers . This 
testimony is not credible, given the accountant's  admission that she read about 
businesses in 2014 and 20 1 5  being sanctioned for not using the website. 

In any event, the accountant' s  claimed ignorance ofthe regulations does not 
absolve Employer from its responsibility to :follow the law. Employer's failure to 
post more than 40 jobs on DOL's website in 201 4  through 201 6  prevented the 
website 's 4,000 registered job seekers (Mr. Ulloa's estimate) from receiving online 
notices about these available j obs. We will never know if any U.S. citizens or 
permanentresidents would have responded to the job openings. The period to 
apply for the 201 4  and 201 5  positions has long since passed; Employer hired and 
renewed more than 40 foreign national workers (CWl -status employees) for those 
jobs. Now another year approaches as employers gear up to file renewal petitions 
for their CWl -status workers. 

Any employer who wants to reach the maximum pool of available U.S. citizens or 
permanent residents should utilize DOL's website as it conceivably reaches 
thousands of 9itizens and costs nothing to use. During the past year, both local 
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newspapers have published numerous articles about Agency cases similar to the 
present case. Yet, dozens of employers stil 1 insist they have never heard of the 
DOL website. The claim of ignorance rings hollow after three years of publicity 
about this subject. 

Based on the facts, the Hearing Officer finds that Employer's gross and continued 
disregard of its obligation to post JV As on DOL's website, justifies imposing a 
strict sanction. The sanction in this instance consists of denying the Certificate of 
Compliance. 

IL Employer Failed to Comply With DOL Regulations By Failing To Submit 
Timely Total Workforce Listing Documents. 

The evidence established that Employer failed to submit three quarterly updated 
Total Workforce Listing documents in 20 1 5  and 2016. As noted, each employer is 
required to file a Total Workforce Listing at the end of each quarter, regardless of 
whether it bas been requested by the Department. [Regs. at NMIAC § 80-20. 1 -
505(b ). ] This Employer should submit 2016 Total Workforce Listing documents 
and resume filing of quarterly updates in the future. 

Employer's failure to file timely Total Workforce Listing documents, taken alone, 
might have been "excused;" however, Employer's failure to post more than 40 job 
vacancy announcements on DOL's website, standing alone, justifies the 
Department's decision to deny this Employer's 2016 request for a Certificate of 
Good Standing. For this reason, the Hearing Officer hereby affirms the denial of a 
Certificate of Good Standing for this Employer for 2016. 

Good cause having been shown, IT IS HEREBY ORDERED: 

I. Denial is affirmed: For the reasons stated above, the Department's Denial 
of a Certification of Compliance (i.e., Certi ficate of Good Standing) for Appellant 
Big Bell, Inc., is hereby AFFIRMED. 

2. Appeal: Any person or party aggrieved by this Order may appeal, in 
writing, to the Secretary of Labor within fifteen (15) days of the date of issuance 
of this Order. 3 CMC §§ 4948(a) and 4528(g). 

DATED: August _9__, 2016 
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COMMONWEAL TH OF THE NORTHERN MARIANA ISLANDS 
DEPARTMENT OF LABOR 

ADMINISTRATIVE HEARING OFFICE 

In the Matter of: 
ZY Corporation, 
dba Shun Fu Market, 

Appellant, 

v. 

Department of Labor - Citizen Job 
Placement Section, 

Appellee. 

) 
) 
) 
) 
) 

) 
) 
) 
) 
) 

D.C. No. 16-01 1 

ADMINISTRATIVE ORDER 

This denial appeal came on for hearing on August 1 8, 2 0 1 6, in the Administrative 
Hearing Office of the CNMI Department of Labor ("Department" or "DOL''), 
located on Capitol Hill, Saipan. Appellant ZY Corporation ("Employer") was 
represented by its Manager, Zhuang, Zhong Wu, and its legal counsel, Stephen J. 
Nutting. The Department's Citizen Availability and Job Placement Section ("Job 
Placement Section") was represented by James Ulloa. Ms. Julie Mendiola served 
as translator for Mr. Zhuang. Mr. Lu, Guo Hua testified as a witness. Employer's 
recent hires, Zhuang, Zhi Bing and Ma, Shu Ping, also appeared. Hearing Officer 
Jerry Cody, presiding. 

After hearing the testimony and reviewing the record, the Hearing Officer 
makes the following Findings of Fact and Conclusions of Law: 

This case is based on Employer's timely appeal of a Notice of Denial ("Denial") 
issued by the Job Placement Section on August 9, 20 1 6. [A copy of the Denial 
was entered into evidence as Hearing Exhibit l ;  a copy of the Employer's appeal 
letter, filed on August 15,  2 0 1 6, was entered into evidence as Hearing Exhibit 2.] 

The Job Placement Section denied Employer's request for a Certification of Good 
Standing, citing three grounds: 

( 1 )  Employer failed to post ajob vacancy announcement in 20 1 4  and 20 1 5  for the 
job of "manager," held by a CW-1 status employee, on the Department's website 
(www.marianaslabor.net) in accordance with the Employment Rules and 
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Regulations, codified in the Northern Mariana Islands Administrative Code 
("NMIAC") at § 80-20. l -225(a); 

(2) Employer failed to submit a Workforce Plan for 2014 and 201 5 in accordance 
with Departmental Regulations at NMIAC § 80-20 . 1 -5 1 O; and 

(3) Employer failed to submit quarterly Workforce Listing documents for 1 O 
quarters (2014, 201 5  and P1 and 2n<1 quarters of 2016) in accordance with the 
Departmental Regulations at NMIAC § 80-20. 1 -505. 

Each of these deficiencies shall be discussed separately below: 

Job Posting on DOL's Website: Department Regulations require employers who 
are hiring or renewing CW-1 status workers for jobs to post job vacancy announce
ments for those jobs on the Department's website. Regs. at NMIAC § 80-20. l -
225(a). In this case, Employer admits that i t  filed CWl  Petitions with USCIS and 
obtained CWI status for its Manager, Zhuang Zhong Wu, in 2013, 20 14  and 20 1 5, 
without ever posting job vacancy announcements ("N As") for the manager's job 
on the Department's website. 

In early 20 1 6, Employer again filed a CWl Petition to employ Mr. Zhuang as 
manager without posting a NA for the job. Employer then received a request by 
USCIS to produce an approved Certificate of Compliance. [Testimony of Mr. 
Zhuang, Zhong Wu.] At this point, Employer hired a local document handler, Lu 
Guo Hua, to assist the company. Mr. Lu advised the company that JV As need to 
be posted on DOL's website for all positions involving CW l workers. [Testimony 
of Mr. Lu.] On July l ,  2016, Employer posted a NA for the manager's position 
and received dozens of online responses. Mr. Lu contacted dozens of job 
applicants who were listed as responding to the NA, but found no applicant to be 
qualified. Id. As of the date of hearing, the JV A is still pending approval by the 
Job Placement Section. [Testimony of Messrs. Lu and Ulloa.] 

At Hearing, Manager Zhuang explained that during the past several years, he had 
relied on a local agent to prepare and process Employer's CWI Petitions and other 
government-related documents. Manager Zhuang was given full authority by ZY 
Corporation's directors to manage and operate the company. Yet, Zhuang claimed 
he bad no knowledge of any details related to the petition process. In the past two 
months, Zhuang asked a local document handler, Lu, Guo Hua, to assist Employer 
with filing CWl Petitions. Zhang has now hired Lu to assist with Zhuang's 
pending CWl Petition. [Testimony of Mr. Zhuang Zhong Wu.] 
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At Hearing, the Department learned for the first time that Employer recently hired 
two off-island, foreign nationals to work as stock clerks at Shun Fu Market. 
Again, Employer neglected to post N As for the stock clerk jobs on DOL's 
website. USCJS granted the Petition and the two workers - Zhuang, Zhi Bing and 
Ma, Shu Ping - entered the CNMI on CW I-visas in early August 2016  and began 
working for Employer. Id. 

Workforce Plan for 2013: Department Regulations require employers to file an 
updated Workforce Plan once every 1 2  months. Regs. at NMIAC § 80-20. 1 -5 1 0. 
Employer never submitted a Workforce Plan to DOL in 2 0 1 4  and 2015, thus 
violating the Regulation. Manager Zhang claimed he was unaware of this require
ment and admitted that he had not filed the document. [Testimony of Mr. Zhuang.] 

After it received the Denial Notice, Employer submitted an updated Workforce 
Plan for 2016. [A copy of the 201 6 Workforce Plan, submitted on 8/15/2016, was 
entered into evidence as Hearing Exhibit 6). Mr. Ulloa and this Hearing Officer 
noted that the 2016 Workforce Plan is improperly filled out: it does not list the two 
recently hired CW I -status workers (Zhuang, Zhi Bing and Ma, Shu Ping) and it 
does not detail any steps that Employer intends to take to bring its percentage of 
U.S. status-employees versus foreign national workers up to the requisite 30% of 
the employer's workforce. 3 CMC § 4525(a). 

Quarterly Total Workforce Listings: DOL Regulations require employers to 
submit information on a quarterly basis regarding "the number and classification 
of employees for whom wages were paid during the quarter." Regs. at NMIAC § 
80-20. 1 -505 et seq. This information is submitted in a document called the Total 
Workforce Listing. The Department requires employers to submit this information 
in order to qualify for a Certification of Good Standing. [Testimony of Mr. Ulloa.] 

Employer failed to submit its quarterly Total Workforce Listings for all four 
quarters in 2014, all four quarters in 2 0 1 5, and the pt and 2nd quarters of2016. 
After it received the Notice of Denial, Employer filed these documents along with 
its appeal letter. [See Appeal letter at Hearing Exhibit 2.]  

Certain documents prepared by Employer indicate that Employer incorrectly listed 
U.S. citizen employees as full-time on the Total Workforce Listing when, in fact, 
these employees only worked a part-time schedule. For example, Employer's 
Total Workforce Listing for the 2nd Quarter of 20 l 6 (Hearing Exhibit 3) lists two 
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U.S. citizens as full-time stockers. However, Employer's Quarterly Withholding 
Tax Return for the 2°ct quarter of 2016 (Hearing Exhibit 4) shows that each 
employee worked less than 1 7  hours per week - not full-time work. 1 In response, 
Manager Zhuang testified that he had wanted these workers to work a full-time 
schedule but they only showed up for work sporadically. [Testimony of Manager 
Zhuang.] 

DISCUSSION 

Employer admitted that it failed to post N As on DOL's website for several years; 
and that it  had failed to submit Workforce Plans and quarterly Total Workforce 
Listing documents in 2014, 20 1 5  and 20 1 6 .  Manager Zhuang was given full 
authority by ZY Corporation's directors to manage and operate the company. Not 
speaking English, he turned over the processing of CWl Petitions to an outside 
consultant or so-called document handler. Recently, the Manager hired a new 
consultant, Lu Guo Hua, who posted a NA for the manager's position and began 
educating Mr. Zhuang regarding the company's obligation to file updated census 
documents (Workforce Plans and Total Workforce Listings) with the Department 
ofLabor. [Testimony ofMessrs. Zhuang and Lu.] 

At Hearing, Manager Zhuang promised to post all future job vacancies or renewals 
on the Department's website and to consider all qualified U.S. status workers as 
having preference over C W l -status workers. Furthermore, Zhuang promised to be 
more diligent in  updating and filing required documents, such as Workforce Plans 
and Total Workforce Listings, with DOL in a timely manner. [Testimony of Mr. 
Zhuang, Zhong Wu.] 

Employer asked that it not be denied a Certification of Compliance, as the 
Employer believes that USCIS will deny his CW1 Petition without an approved 
Certification. [The Hearing Office maintains no contact with USCIS and is not in 
a position to know whether Employer's belief is correct.] 

Employer's failure to post N As and to submit various census-related documents 
for several years, is serious. Although Employer is attempting to correct its 
deficiencies by submitting numerous missing documents, nevertheless, the 
submission of these documents from 20 1 4  and 20 1 5  is untimely. 

1 The tax document shows that Ms. Litulwnar was paid $453. 75 in wages for the quarter, which. amounts 
to 75 hours at $6.05 per hour. ($453.75 Divided by $ 6.05 = 75); Bel.za Fernandez was paid $1 .300.35 in 
wages for the quarter, which amounts to 214.9 hours at $6.05 per hour ($1,300 divided by $6.05 = 214.9). 
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At Hearing, Job Placement noted that given the substantial violations detailed in 
this Order, Job Placement believes the denial should be affirmed. [Testimony of 
Mr. Ulloa.] 

Holding: This is a close case. On one hand, Employer admits to numerous 
violations, including its failure to post N As on DOL's website and failure to file 
census-related documents. These are not one-time violations but continued over a 
period of several years. Employer's failure to post N As on the DOL website is 
particularly serious and ongoing. On the other han� Employer has taken recent 
steps to correct its mistakes and to ensure that these mistakes do not continue. 
Employer has also agreed to pay a substantial sanction for its past conduct. The 
Hearing Officer also considers that denying a Certificate may result in the loss of 
the manager's job, which would effectively close this business. Given that 
Employer is a long-standing business in the community, the Hearing Officer is 
willing to give Employer one final opportunity to demonstrate that it can comply 
with the Department's regulations and demonstrate good faith in hiring of U.S. 
citizens and permanent residents in the future. For these reasons, the Hearing 
Officer is willing to reverse the denial, provided that Employer pays a substantial 
sanction and revises its 20 1 6  Workforce Plan. Employer may show its good faith 
in the future by complying with DOL Regulations and not repeating this conduct. 

Sanctions: In cases of violations under Chapter 2 of the Commonwealth 
Employment Act of 2007 (see 3 CMC § 4527), the Hearing Officer is authorized 
to levy a fine not to exceed $2,000 for each violation. 3 CMC § 4528(±)(2). 

The amount of fines in this area is left to the discretion of the Hearing Officer. The 
standard i n  determining appropriate sanctions should be one of reasonableness and 
fairness in accordance with the general principle that "[t]he hearing officer is 
authorized to . . .  [u]se the inherent powers of a hearing officer . . .  to further the 
interests of justice and fairness in proceedings." Regs. at NMIAC § 80-20. 1 -
485(14). 

In this case, Employer failed to file numerous census-related documents and 
neglected to post JV As for its manager's job, over a period of three years. In 
mitigation, Employer filed updated documents before the appeal hearing, hired a 
new document handler to assist the company, and promised to post N As on 
DOL's website for all future hiring and renewal of CWl -status workers. 

II 
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Based on the above facts, the Hearing Officer concludes that Employer should be 
sanctioned two thousand dollars ($2,000) and required to revise its recently-filed 
Workforce Plan for 2016 .  The Denial shall be reversed, provided that the 
Employer complies with the terms of the Order, as set forth below. 

Warning: Employer is warned that the Regulations described in this order set 
forth continuing obligations of the employer. Employer should be careful to 
provide accurate information in its Total Workforce Listing as to the part-time or 
full-time status of its employees. Census-related documents (Total Workforce 
Listing and Workforce Plans) should be filed on or before deadlines. Failure of the 
Employer to comply with its filing obligations in the future may lead to Agency 
requests for strict sanctions including, but not limited to, denial of future 
Certificates of Compliance. 

Good cause having been shown, IT IS HEREBY ORDERED: 

1 .  Denial is reversed: The Notice of Denial of the Certificate of Good 
Standing for Appellant zy Corporation, dba Shun Fu Market, is hereby 
REVERSED, provided that Appellant complies with the terms of this Order. After 
Appellant has paid the sanction and revised its 2016 Workforce Plan, as set forth 
below, the Department of Labor shall proceed to process a Certificate of Good 
Standing for Appellant ZY Corporation. 

2. Sanctions: For its numerous failures to submit census-related documents in 
accordance with Regulations, as well as its failure to post numerous N As over a 
three-year period, Appellant ZY Corporation is FINED two thousand dollars 
($2,000). 3 CMC §§  4528(f)(2) and 4947(1 1 ). Appellant is ORDERED to pay the 
fine no later than thirty (30) days after the date of issuance of this Order. Payment 
shall be made to the CNMI Treasury; a copy of the payment receipt shall be filed 
with the Hearing Office by the payment deadline. 

3. Filing of Revised Workforce Plan: Appellant LY Corporation is 
ORDERED to file a revised 2016 Workforce Plan with the Citizen Job Placement 
Section in accordance with Regulations at NMIAC § 80-20. 1 -5 1 0. The revised 
Workforce Plan shall be filed with Job Placement no later than thirty (30) days 
after the date of issuance of this Order. 

4. Posting on Website: Appellant is ORDERED to post all future job 
vacancies and job renewals on the Department's website (www.marianaslabor.net) 
in accordance with Regulations at NMIAC § 80-20.1 -225(a). Appellant shall hire 
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such U.S. citizen and permanent resident applicants when they are qualified and 
available to work. 

5. Warning: Employer is warned that the Regulations described in this order 
set forth continuing obligations of the employer. Employer should be careful to 
provide accurate information in its Total Workforce Listing as to the part-time or 
full-time status of its employees. Census-related documents (Total Workforce 
Listing and Workforce Plans) should be filed on or before deadlines. Failure of the 
Employer to comply with its filing obligations in the future may lead to Agency 
requests for strict sanctions including, but not limited to, denial of future 
Certificates of Compliance . 

6. Appeal: Any person or party aggrieved by this Order may appeal, in 
writing, to the Secretary of Labor within fifteen (15) days of the date of issuance 
of this Order. 3 CMC §§ 4948(a) and 4528(g). 

DATED: August Zj_, 20 1 6  

Hearing Officer 

7 

COMMONWEALTH REGISTER VOLUME 41 NUMBER O� MA-"1 28, 2018 PAGE 041888 



COMMONWEALTH OF THE NORTHERN MARIANA ISLANDS 
DEPARTMENT OF LABOR 

ADl\flNISTRATIVE HEARING OFFICE 

In the Matter of: 
PSG Professional Corporation, 

Appellant, 

v. 

Department of Labor - Citizen Job Availability 
and Job Placement Section, 

Appellee. 

) D.C. No. 16-012 
) 
) ADMINISTRATIVE ORDER 
) 
) 
) 
) 
) 
) 

This denial appeal came on for hearing on October 1 1, 2016, in the Administrative 
Hearing Office of the CNMI Department of Labor ("Department" or ''DOL"), 
located on Capitol Hill, Saipan. Appellant PSG Professional Corporation 
("Employer") was represented by its General Manager, Jesus A. Pantaleon. The 
Department's Citizen Availability and Job Placement Section (''Job Placement 
Section") was represented by James Ulloa. Hearing Officer Jerry Cody, presiding. 

After hearing the testimony and reviewing the record, the Hearing Officer 
makes the following Findings of Fact and Conclusions of Law: 

This case adjudicates Employer's appeal of a Notice of Denial ("Denial") issued 
by the Job Placement Section on September 20, 2016. [A copy of the Denial was 
entered into evidence as Hearing Exhibit 1 ;  a copy of Employer's appeal letter, 
filed on September 30, 2016, was entered into evidence as Hearing Exhibit 2.] 

The Job Placement Section denied Employer's request for a Certification of Good 
Standing, citing the following grounds: 

( 1 )  In March 2016, the Department of Labor (''DOL") denied Employer's applica
tion for a Certification of Good Standing; DOL's denial was affirmed on appeal in 
an Administrative Order issued by the Hearing Office on July 29, 20 1 6  (see D.C. 
No. 16-005, Admin. Order issued by J.Cody on 7/29/1 6). 

(2) Employer submitted a late-filed Total Workforce Listing for the 2nd quarter of 
2016. See DOL Regulations at NMIAC § 80-20. 1-SOS(a-c). 
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(3) Employer railed to submit an Employer Declaration with respect to three job 
applicants to a job vacancy announcement ("JV A'') for a "general maintenance" 
position, in accordance with DOL Regulations at NMIAC § 80-20. l-235(e). 

(4) Ell1ployer failed to demonstrate a "good faith effort to hire" citizens or U.S. 
status .. qualified appliGants for the "general maintenance" position annowiced in a 
NA in June 2016. DOL Regulations at NMIAC § 80-20. l-235(d). 

DASI� FACTS: 

Employe;r':s Business: 
Employer operates several businesses, including: accounting services, document 
handling, insurance brokerage, real estate appraisal and manpower services. 
Employer currently employs l 1 full-time employees, consisting of four U.S. status
qualified workers, five CW-1 status workers and two workers holding HlB vi$as. 
[Testimony ofMr. Pantaleon; a copy of the Total Workforce Listing, filed with 
DOL on 8/19/2016, was entered into evidence as Hearing Exhibit 3 .] 

Tbtal Workforce Listing: 
Employer's quarterly Total Workforce Listing for the 2nd Quarter of 2016 was due 
by July 3 1 ,_ 2016. Regs. at NMIAC § 80-20. l-505(a-c). Employer filed an updated 
Total Workforce Listing with DOL on August 1 8, 2016. The document was filed 
18  days late. 

Employer Declarations: 
Th� JV A at issue in this case concerned a "general maintenance" job that i!? J?art of 
Employer's manpower business. Thisjob is currently held by a CWl '"status 
employee named Aristeo Sacramento. Employer intends to file a petitiQ:n. to renew 
Mr. Sacramento's CW-1 status inthe near future. [Testimony ofMr. Pantaleon.] 

Employer posted a NA for the general maintenance job on DOL's website from 
June 20. to. July 5, 2016. [A copy of the NA was entered into evidence as Hearing 
Exhibit 4.J Fourteen applicants were referred online to the job by DOL. Employer 
reviewed the posted resumes of the applicants and concluded that 1 1  out of 14 of 
them were not qualified for the position. Employer then posted online responses to 
the 1 1  unqualified applicants by the closing date of the JV A - July 5, 2016 .  Id. 
Job Placement agrees that these 1 1  applicants were not qualified for the job and 
that Employer correctly responded to these applicants. [Testimony of Mr. Ulloa.] 
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Employer took no action regarding the remaining three qualified job applicants for 
the next two and a half months (from July 5 to September 2 1 ,  201 6). 

On July 29, 2016, this Hearing Officer issued an Administrative Order affirming 
the Department's denial of Employer' s March 201 6 application for a Certificate of 
Good Standing. [D.C. No. 1 6-005, Admin. Order issued by J.Cody on 7/29/2016, 
at pp. 4.:5.] 

On August 26, 2016, Employer filed a new application for a Certificate of Good 
Standing. On September 20, 201 6, the Job Placement Section denied Employer's 
new application for a Certificat�. The Denial noted that Employer had fidled to 
post employer declarations to each job applicant, and that Employer had failed to 
make a "good faith" effort to hire U.S. status-qualified employees for the main
tenance job . [Hearing Ex. 1 ,  citing Regs. at NMIAC §§ 80-20. 1 -235(d) and (e).] 

On the . same . day that Employer was served with the Denial (9/2 1/1 6), Employer 
contacted the thfee remaining job applicants for the maintenance job and informed 
them that it was holding job interviews for the position on September 26, 20 16 . 

Ultimately, none of the applicants appeared for the scheduled interviews and none 
contacted Employer to set up an alternate date for the interview. 1 Employer then 
posted online responses to each applicant, explaining why he was not hired. 
[Copies of these online responses were enteredinto f!Vidence as Hearing Ex. 5.] 

CONCLUSIONS 

I. Employer Failed To File A Timely Quarterly Total Workforce Listing:. 

DOL Regulations require employers to submit information on a quarterly basis 
regarding "the number and classification of employees for whom wages were paid 
during the quarter." Regs. at NMIAC § 80-20. 1 -505 et seq. This information is 
submitted in a document called the "Total Workforce Listing." The form for the 
Total Workforc.e Listing is available on DOL's website (www.marianaslabor.net) 
and the form is periodically updated. [Testimony of Mr. Ulloa.] 

1 Manager .Pantaleon testified that he reviewed the resumes of these applicants and determined that they 
were qualified for the job. On September 2 1 or 22, 20 1 6, Mr. Pantaleon's staff sent emalls tO all three 
applicants, inviting them to be interviewed on September 26, 2016, .and setting the tim,e and place of the 
interview. Employer followed up the emails with telephone calls. Employer was able to reach one 
applicant by telephone; it·reached another applicant's son and left a messag� about the scheduled job 
interview; the third applicant did .not answer his telephone. On the date of the interview, none of tpejob 
applicants showed, up for the interviews or called to request rescheduling. [Testimony of Mr. Pantaleon.] 
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The Regulation states that employers shall file the required information "within the 
time limits for filing the business gross receipts tax return." Id. In other words, 
each quarterly Total Workforce Listing is due by the last day of the month 
following the quarter. 2 

In this case, Employer submitted a Total Workforce Listing to DOL for the 2nd 

Quarter of 2016, on August 18, 2016 - 1 8  days past the July 3 1st filing deadline. 

In the Administrative Order issued in D.C. No. 16·005 on July 29, 2016, the Denial 
was affirmed, in part, because Employer had failed to submit Total Workforce 
Listings to DOL each quarter for the entire year of201 5. The Hearing Officer, 
citing the Regulation [NMIAC § 80-20.1 -505], stated that employers are required 
to file Total Workforce Listings on a quarterly basis. This was stated not once, but 
twice, and it was printed in italics for emphasis. [Id. at pp. 2 and 4.) PERHAPS, 
THE HEARING OFFICER NEEDS TO WRITE LIKE THIS TO GET THE 
POINT ACROSS. Manager Pantaleon testified that when the Order was received, 
he may not have read it carefully because he was "busy" at work. Obviously, this 
is not a valid justification for failing to comply with the law. Indeed, even if the 
Order had not spelled out the precise requirements of the Regulation, Employer has 
constructive notice of the published DOL Regulations and is required to comply 
with them without being reminded to do so. 

The Hearing Officer finds that Employer's failure to file a timely Total Workforce 
Listing for the 2nd Quarter of 2016 justifies the imposition of sanctions. 

II. Employer Failed to Post Timely Employer Declarations To Three 
Applicants for the Maintenance Job. [NMIAC § 80-20.1-23S(e).] 

After the NA for the maintenance job closed on July 5, 2016, Employer took 
no action for more than two and a half months to interview the three qualified local 
applicants for the position. The Job Placement Section charges that Employer's 
long delay in filing a response to these applicants violated the "Employer 
Declaration" Regulation's 14-day deadline and calls into question that the job 
search was done in good faith. [Regs. at NMIAC §§ 80-20.1-235(d) and (e).] 

2 For example: the 1st Quarter of2016 (January through March) is due on April 30, 2016; the 2nd Quarter 
(April through June) is due on July 31, 2016; the 3rd Quarter (July through September) is due on October 
31, 2016 and thQ 4th Quarter (October through December) is due on January 31, 2017. 
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Manager Pantaleon's only explanation for the long delay was that his staff was 
busy attending to their customers and thereby, neglected to set up the interviews. 
Indeed, Employer did not schedule job interviews with these applicants until the 
same day it received the Denial - Sept. 2 1 ,  20 16.  [Testimony of Mr. Pantaleon.] 

The Hearing Officer finds that Employer's failure to arrange job interviews with 
three qualified U.S. citizen applicants for months amounted to negligent disregard 
of the Regulation's 14-day deadline. Mr. Pantaleon's explanation - that he had 
been busy attending to his customers - does not justify the two-month delay in 
taking any action to evaluate qualified U.S. citizen job seekers. 

Although the Hearing Officer has previously held that the 1 4-day deadline in the 
Employer Declaration regulation may be extended for valid business reasons, 3 
Mr. Pantaleon's testimony does not indicate a valid business reason. Based on the 
facts, I find that Employer violated the Regulation's timing provisions and that 
Employer should be sanctioned for this conduct. [Regs. NMIAC § 80-20.l -235(e).] 

III. Employer Negligently Failed To Make A Good Faith Effort To Recruit 
U.S. Status-Qualified Workers. [NMIAC § 80-20.I -235(d).] 

Job Placement also charged that Employer's failure to interview U.S. citizen job 
applicants for the maintenance job for months after the JV A closed, constitutes a 
failure to make a "good faith effort to hire" U.S. status-qualified workers for the 
open job. [Regs. at NMIAC § 80-20. l -235(d).] 

The Regulation does not specify whether a failure to make a good faith effort is 
limited to willful conduct, or can be caused by the employer's negligence (i.e., by 
being disorganized, inattentive, understaffed, or relying on an incompetent agent, 
etc.). In the absence of any limiting language, the Hearing Officer presumes that 
either willful or negligent conduct could support the charge. 

Manager Pantaleon testified that the two-month delay in interviewing citizen 
applicants was not intentional; that his company is so busy with its document 

3 The Regulation states that in the event that a citizen or pennanent resident was not hired. the employer 
shall file a declaration "within fourteen (14) days after publication." The Hearing Officer has held that 
reasonable extensions of this 1 4-day period should be allowed by DOL, provided that Employer presents 
a valid reason for the delay. [See. e.g . •  DOL v. Asia Pacific Hotels, Inc . . CAC No. 14-0l l -03, Admin. 
Order issued by J.Cody on 4/24/14. lo that case, an employer's hiring decision and posting of declara
tions were delayed because DOL continued to refer applicants after the closing date. The Hearing Officer 
found employer in technical violation of the regulation, but did not sanction the employer based on the 
legitimate reasons for delay. Id. at pp. 4-5.] 
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handling customers thM Employer sometimes m,isses its own deadlines. [Testi .. 
mony of Mr. Pantaleon.] Based on the demeanor of the witness and a review of 
the circumstances, the Hearing Officer finds that the Manager's  testimony is 
credible and that Employer's long delay in arranging fqr job interviews of U.S. 
status-qualified job applicants, was caused by Employer's inattentiveness and 
disorganization, rather than a willful attempt to circumvent the law. 

In mitigation, it is noted that Employer's workforce exceeds the 30% minimum 
percentage :for workplace participation that is required by statute . 3 CMC § 4525.  
[Four out ofl I full-time workers are U.S. status-qualified. See Hearing Exhibit3.] 

Furthermore, Empl6yer did eventually attempt; albeit late, to interview these 
cjtizen applicants for the maintenance job. Employer's .delay did not deny citizen 
job applicants'the offered job because, in the end, the applicants failedto appear at 
the interview. The ironic fact is that after all of Job Placement's efforts to give the 
referred job applicants a chance for this job, the applicants did not seem to want 
the position. · · 

In conclusion, the Hearing Officer finds that Employer failed to "make a good faith 
effort to hire" U.S. citizen applicants, but the failure resulted from Employer's · 
neglect and disorganization rather than a bad faith attempt to circumvent the law. 
Einplpyer should be .s�ctioned for its negligent failure to conduct interviews and 
p.ost Employer Declarations in a timely manner; however, .the Hearing Officer shall 
consider reducing sanctions on account of Employer's belated efforts in late 
September 201 6, to arrange for job interviews of the qualified applicants. 

IV. Employer Should Be Ordered To Pay A Monetary Sanction As An 
Alternative To Being Denied A Certificate of Good Standing. 

Employer admitted the above failures, but asked for leniency. Again, Manager 
Pantaleon explained that his company was so busy with its document handling 
customers, that it sometimes missed its own filing deadlines. Further, Employer 
asked that it not be denied a Certification of Compliance, because it understands 
that USCIS will .deny one or more of its CW� 1 Petitions if it does not produce an 
approved Certification. [A copy of a letter from USCIS to Employer, requesting 
the Certificate, was entered into evidence as I:Iearing Exhibit 7.] 

At Hearing, Employer agreed to pay monetary sanctions and promised that, in the 
future, it will promptly interview all U.S. status-qualified workers with preference 
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over CWl-status workers. Finally, Employer promised to file Total Workforce 
Listings in a timely manner. [Testimony of Mr. Pantaleon.] 

Holding: Employer's conduct, as described above, violated DOL Regulations 
regarding (1) filing of Total Workforce Listings in a timely manner; (2) filing 
Employer Declarations and interviewing each qualified applicant in a timely 
manner; (3) Employer failed to make a good faith effort to hire U.S. status
qualified workers. but its conduct was negligent, rather than willful. In mitigation, 
Employer did make an effort to interview the U.S. citizen applicants after it 
received the Denial of its application for a Certificate of Good Standing. 

Employer should be sanctioned for the above violations. Such sanctions could 
include being denied a Certificate of Good Standing; however, monetary sanctions 
may be considered as an alternative to denying the Certificate. After hearing the 
testimony, Job Placement indicated that it would not object to its Denial being 
reversed, provided that the reversal is conditioned on Employer paying a sanction 
for its conduct. [Testimony of Mr. Ulloa.] In view of Job Placement's position, 
the Hearing Officer shall consider monetary sanctions. 

In cases of violations under Chapter 2 of the Commonwealth Employment Act of 
2007 (see 3 CMC § 4527), the Hearing Officer is authorized to levy a fine not to 
exceed $2,000 for each violation. 3 CMC § 4528(f)(2). 

The amount of fines in this area is left to the discretion of the Hearing Officer. 
The standard in determining appropriate sanctions should be one of reasonableness 
and. fairness in accordance with the general principle that "[t)he hearing officer is 
authorized to . . .  [u]se the inherent powers of a hearing officer . . .  to further the 
interests of ju�tice and fairness in proceedings." Regs. at NMIAC § 80-20.1-
485(14). 

Based on the above facts, the Hearing Officer concludes that the Denial shall be 
reversed, on the condition that ( 1) Employer pays a monetary sanction of $2,000, 
with half of that amount suspended for a period of one year, and (2) Employer 
complies with the other terms of the Order, as set forth below. 

Good cause having been shown, IT IS HEREBY ORDERED: 

1 .  Denial is reversed: The Denial of the Certificate of Good Standing for 
Appellant PSG Professional Corporation, is hereby REVERSED, provided that 
Appellant complies with the terms of this Order. After Appellant has paid the 
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sanction, ,as· set forth below, the Department ofLabor shall proceed to process a 
Certificate of Good Standing for PSG Professional Corporation. 

2. Sanctions! For the reasons stated above, Appellant PSG Professional 
. Corporation is hereby FINED two thousand dollars ($2,000); however, $1,000 of 
the fine shall be SUSPENDED for ONE YEAR, then extinguished, provided that 
J\ppeUantpays the ,r�maining $1,000 portion of the sanction and complies with 
DOL statutes and regUlations dwing the one-year period. 3 CMC §§ 4528(f)(2) 
and4947(11). 

· 

3� Payment Terms: Appellant is ORDERED to pay the $1,000 portion of the 
fine no later than thirty (30) days after the date of issuance of this Order. Payment 
shall be made to the CNMI Treasury; a copy of the payment receipt shall be filed 
with the Hearing Office on or before the payment deadline� 

4. Warning: Appellant has a continuing obligation to submit Total Workforce 
Listings to DOL on a quarterly basis, and to post employer declarations (online 
responses) to job applicants who respond to Employer's posted N As� If Appellant 
fails to comply with these obligations, DOL may file a request for an order 
reinstating the suspended sanction, · and imposing additional sanctions, after a due 
process hearing on thi� issue. ·Employer's failure· in.the future.to comply with 
DOL Regulations may support the denial of an application for a Certificate of 
Good Standing. 

5.  Appeal: Any person or party aggrieved by this Order may appeal, in 
writing, to the Secretary of Labor. within fifteen (15) days of the date of issuance 

". of this Order. 3 CMC §§ 4948(a) and 4528(g). 

DATED: October 2.S,°2016 
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COMMONWEAL TH OF THE NORTHERN MARIANA ISLANDS 
DEPARTMENT OF LABOR 

ADMINISTRATIVE HEARING OFFICE 

In the Matter of: 
Northpac Corporation, 
dba General Construction Contractor, 

Appellant, 

v. 

Department of Labor - Citizen Job 
Availability and Job Placement Section, 

Appellee. 

) 
) 
) 
) 
) 
) 

) 
) 
) 
) 

D.C. No. 1 6-0 1 3  

ADMINISTRATIVE ORDER 

This denial appeal came on for hearing on November 1 5 ,  2016, in the Admin
istrative Hearing Office of the CNMI Department of Labor ("Department" or 
"DOL''), located on Capitol Hill, Saipan. Appellant Northpac Corporation 
("Employer") was represented by its President and General Manager, Miguel R. 
Cruz, Jr. The Department's Citizen Job Availability and Job Placement Section 
("Job Placement Section") was represented by James Ulloa. Hearing Officer Jerry 
Cody, presiding. 

After hearing the testimony and reviewing the record, the Hearing Officer 
makes the following Findings of Fact and Conclusions of Law: 

This case is based on Employer's timely appeal of a Notice of Denial ("Denial") 
issued by the Job Placement Section on October 1 3 ,  2016. [A copy of the Denial 
was entered into evidence as Hearing Exhibit 1 ;  a copy of the Employer's appeal 
letter, filed on October 28, 2016, was entered into evidence as Hearing Exhibit 2.] 

The Job Placement Section denied Employer's request for a Certification of Good 
Standing, citing four grounds: 

( 1 )  Employer failed to post job vacancy announcements ("JV As") in 2 0 1 5  for the 
jobs of commercial cleaner and project superintendent on the Department's 
website (www.marianaslabor.net) in accordance with the Employment Rules and 
Regulations, codified in the Northern Mariana Islands Administrative Code 
("NMIAC") at § 80-20. l -225(a); 
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(2) Employer failed to post a job vacancy announcements ("JV As") in 20 1 6  
for numerous jobs (project superintendent, houseworker, electricians, masons, 
carpenters, maintenance repairer and welder) on the Department's  website in. 
accordance with Departmental Regulations, NMIAC at § 80-20. 1 -225( a); and 

(3) Employer failed to file a timely declaration with respect to each U.S .  status
qualified job applicant who applied for JV As posted by Employer in 201 5 .  Regs. 
at NMIAC at § 80-20. l -235(e); and 

( 4) Employer failed to submit quarterly Workforce Listing documents for the 1 st 
and 2nd quarters of201 6, in accordance with Departmental Regulations at NMIAC 
§ 80-20. 1 -505. 

Each of these deficiencies are discussed separately below: 

Job Posting on DOL's Website: Department Regulations require employers who 
are hiring or renewing CW-1 status workers for full-time jobs to post job vacancy 
announcements for those jobs on the Department' s website. Regs. at NMIAC § 
80-20. 1 -225(a). There are no waivers of this requirement. 

In its Denial, Job Placement contended that Employer failed to post JV As for two 
positions in 20 1 5  and more than ten positions in 201 6. At Bearing, General 
Manager Cruz admitted that the contention is true . Employer's  General Manager 
testified that he had relied on an outside accountant to arrange for job advertise
ments until July 20 15 ,  but that the accountant died in about July 20 15 .  Thereafter, 
Mr. Cruz proceeded to advertise job openings in local newspapers rather than 
posting them on the DOL website. [Testimony of Mr. Cruz.} 

Mr. Cruz admitted that he had not educated himself about the regulatory require
ment to post job announcements on DOL's  website. Cruz testified that now that he 
understands the requirement, he shall start utilizing the DOL website in the future 
for job applications. Id. 

Employer's Declaration:  DOL Regulations require an employer to post a so
called "declaration" ( online response) to each online applicant who notes interest 
in a posted JVA. Regs. at NMIAC § 80-20.235(e). In each case where a foreign 
national worker is hired instead of a U.S.  citizen or permanent resident applicant, 
the employer is expected to explain why a U.S. citizen or permanent resident was 
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not hired. This requirement is waived only ifthe employer hires a U.S. citizen or 
permanent resident for the offered position. Id 

At Hearing, Job Placement noted that in about July 201 5, Employer had failed 
to file employer declarations as to seven of its JV As that were posted in June 2015 .  
The JV As were listed in a computer printout from the DOL website, introduced 
into evidence by Job Placement at Hearing Exhibit 5 .  

Manager Cruz admitted that Employer had not posted "declarations" to every 
response; he noted that this was around the time that his accountant, who had been 
handling the hiring process, died. Mr. Cruz testified that believed his staff had 
attempted to interview some of the applicants, but some applicants had been 
impossible to reach, or else failed to appear for interviews. The Hearing Officer 
reminded Employer that although these factors may be sufficient reasons not to 
hire the applicant, the Employer still needs to post its reasons for not hiring the 
applicant on DOL's website in order to comply with the Regulations. [Regs. at 
NMIAC § 80-20.235(e).] 

Mr. Cruz testified that he had not entirely '-mderstood employers' obligation to post 
a response to every applicant. Now that he understands this requirement, he stated 
that he would make sure that his staff complies with this requirement for each 
posted JVA. [Testimony of Mr. Cruz.] 

Quarterly Total Workforce Listings: DOL Regulations require employers to 
submit information on a quarterly basis regarding "the number and classification 
of employees for whom wages were paid during the quarter." Regs. at NMIAC § 
80-20. 1 -505 et seq. This information is submitted in a document called the Total 
Workforce Listing. The Department requires employers to submit this information 
in order to qualify for a Certification of Good Standing. [Testimony of Mr. Ulloa.] 

Employer failed to submit its quarterly Total Workforce Listings for the 1 st and 2nd 
quarters. of 201 6. After it received the Denial, Employer filed these documents 
along with its appeal letter. [See Appeal letter at Hearing Exhibit 2;  Total 
Workforce Listing at Hearing Exhibits 4(a) and 4(b).] 

According to the latest Total Workforce Listing, Employer employs 23' full-time 
employees, consisting of 2 U.S. permanent residents and 2 1  CW-status employees. 
Id. This evidence shows that Employer is operating well below the minimum 
Workplace Participation Objective of 30% of its workers consisting of U.S.  
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citizens, CNMI permanent residents or U.S. permanent residents. [3 CMC § 
4525(a) and Regs. at NMIAC § 80-20. 1 -210(c)(3).] 

DISCUSSION 

Employer admits to committing numerous violations of the Employment Rules and 
Regulations, including failing to post more than ten JV As on DOL' s website, 
failing to post Employer Declarations as to seven JV As, and failing to file Total 
Workforce Listing documents. Employer's failures were caused, in part, because 
the General Manager had relied on an outside accountant who died in about July 
2015, and thereafter, the General Manager neglected to educate himself about the 
employer's regulatory requirements. 

At Hearing, Manager Cruz promised to post all future job vacancies or renewals 
on the DOL website and to consider all qualified U.S. status-qualified workers as 
having preference over CWl-status workers. Furthermore, Cruz promised to be 
more diligent in filing required documents, such as Total Workforce Listings, with 
DOL in a timely manner. [Testimony of Mr. Zhuang, Zhong Wu.] 

At the conclusion of the Hearing, Job Placement noted that given the substantial 
violations detailed in this Order, Job Placement believes the denial should be 
affirmed. [Testimony of Mr. Ulloa.] This Hearing Officer agrees. 

These violations are serious in nature. They go to the heart of preference rules that 
seek to reinforce the legal preference that U.S. status-qualified workers have over 
foreign national workers with respect to those jobs for which the citizens are 
qualified. The posting Regulation requires employers to use a webmail system 
that reaches potentially thousands of local, U.S. citizens and permanent residents, 
as well as foreign national workers. Unfortunately, we can never know how many 
citizen or permanent resident job applicants were deprived of notice o f  these JV As, 
as the time has passed and the C W l  workers were employed for 2015  and 2016. 
Furthermore, these were not one-time violations but continued over a period of 
several years. Based on the above facts, the Hearing Officer concludes that the 
denial of Employer's request for a Certificate of Good Standing was properly 
denied. Accordingly, the Denial shall be affirmed. 

II 

II 
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[D.C. No. 16-013] 

Good cause having been shown, IT IS HEREBY ORDERED: 

1 .  Denial is Affirmed: Based on the foregoing, the above-referenced Denial 
of the Certification of Good Standing for appellant Northpac Corporation, is 
AFFIRMED. 

2 .  Warning: Employer has a continuing obligation to post job vacancies on 
the Department's website and to submit Total Workforce Listing documents to the 
Department on a quarterly basis. If Employer intends to request a Certification of 
Good Standing in 20 1 7, it should comply with these obligations in the coming 
year. 

3 .  Appeal: Any person or party aggrieved by this Order may appeal, in 
writing, to the Secretary of Labor within fifteen (15) days of the date of issuance 
of this. Order. 3 CMC §§  4948(a) and 4528(g). 

DATED: November J.B_, 20 16  

5 

COMMONWEALTH REGISTER VOLUME 41 NUMBER 0 .5  rvtA-'f 2s. 2ms PAGE 041878 



COMMONWEALTH OF THE NORTHERN MARIANA ISLANDS . . . 
DEPARTMENT OF LABOR 

ADMINISTRATIVE HEARING OFFICE 

In the Matter of: 
Double Lee Corporation, 
dba Green Consume Market, 

Appellant, 
v. 

Department of Labor - Citizen Job Availability 
and Job Placement Section, 

Appellee. 

) D.C. No. 1 6-0 1 4  
) 
) 
) ADMINISTRATIVE ORDER 
) 
) 
) 
) 
) 

This denial appeal came on for hearing on December 7, 201 6, in the Administra
tive Hearing Office of the CN1V11 Department of Labor ("Department" or "DOL''), 
located on Capitol Hill, Saipan. Appellant Double Lee Corporation ("Employer") 
was represented by its Manager, Li Dong Gui, and its legal counsel, Joe Hill. The 
Department's Citizen Job Availability and Job Placement Section ("Job Placement 
Section") was represented by Manny Iguel. Ms. Jean Shi served as translator for 
Ms. Li. Mr. Lin, Kai Qi appeared and testified as Employer' s  agent. Hearing 
Officer Jerry Cody, presiding. 

After hearing the testimony and reviewing the record, the Hearing Officer 
makes the following Findings of Fact and Conclusions of Law: 

This case is based on Employer's timely appeal of a Notice of Denial ("Denial") 
issued by the Job Placement Section on November 1 0, 2016 .  [A copy of the 
Denial was entered into evidence as Hearing Exhibit 1 ;  a copy of the Employees 
appeal letter, filed on November 1 4, 2016, was entered into evidence as Hearing 
Exhibit 2.] 

The Job Placement Section denied Employer' s  request for a Certification of Good 
Standing, citing three grounds : 

( 1 )  Employer failed to post numerous job vacancy announcements on the 
Department's  website (www.marianaslabor�net) in 20 1 5  and 20 1 6  for jobs 
held by CW- 1 status employees, in accordance with the Employment Rules 
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and Regulations, codified in the Northern Mariana Islands Administrative Code 
("NMIAC") at § 80-20 . 1-225(a). 

(2) Employer submitted a Workforce Plan for 20 16  that was deemed to be 
inadequate by the Department. See Regulations at NMIAC § 80-20 . 1 -5 1 0. 

(3) Employer failed tO submit quarterly Workforce Listing documents for the 4th 
quarter of 2015  and the pt and 2nd quarters of 2016, in accordance with the 
Regulations at NMIAC § 80-20. l -505(a-c). 

Employer operates a grocery business, known as "Green Consume Market," in 
As Lito, Saipan. Employer currently employs 5 full-time employees, consisting of 
2 U.S. citizens and 3 nonimmigrant aliens having EAD status (i.e., holders of a 
federal Employment Authorization Document or "EAD"). In addition, Employer 
has three pending CW-1 Petitions before USCIS, applying to hire 2 farmers and 
one salesperson from off-island. [Testimony of Ms. Li and Mr. Lin.] 

Each of these deficiencies shall be discussed separately below: 

Job Posting on DOL's Website: Department Regulations require employers who 
are hiring or renewing CW- 1 status workers for jobs to post job vacancy announce
ments ("JV As") for those jobs on the Department's website. Regs. at NMIAC § 
80-20. 1 -225(a). There is no waiver available for this requirement. Id. 

In this case, Emp�oyer admits that in 201 5  and 20 16, it filed CW-1  Petitions 
with USCIS and obtained CW-1  status for its Manager, Li Dong Gui, without 
posting JV As for the manager's job on the Department's website. Employer 
followed the same procedure in hiring and renewing a "salesperson" and a 
"farmer" in 2015  and 20 1 6  - in other words, Employer advertised these jobs in a 
local newspaper instead of posting JV As on the Department's  website. [Testimony 
of Ms. Li and Mr. Lin.] 

In making decisions as to how it would advertise the above-noted job openings, 
Employer relied on advice from its processing agent, Lin K�i Qi. [Testimony of 
Ms. Li.] Mr. Lin, who is no stranger to the Administrative Hearing Office having 
dealt with DOL processing issues and appeared in hearings for years, testified that 
he believed that advertising in a newspaper was all that was required by USCIS, so 
he advised his clients accordingly. [Testimony of Mr. Lin.] 
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Recently, Employer received a request from USCIS to produce an approved 
Certificate of Good Standing. [Testimony ofMr. Zhuang, Zhong Wu.] Employer 
then applied for the Certificate, which was denied, in part, because the Employer 
had ignored the Regulation directing employers to post JV As on the DOL website. 

Workforce Plan for 2013: Department Regulations require employers to file an 
updated Workforce Plan once every 12 months. Regs. at NMIAC § 80-20. 1 -5 1 0. 
Employer submitted a Workforce Plan to DOL for201 6  on November 2, 201 6. [A 
copy of this document was entered into evidence as Hearing Exhibit 4.] Job Place
ment found this Workforce Plan to be inadequate because it "does not include a 
realistic timetable for accomplishing the replacement of non-immigrant clients 
with qualified workforce participation." [Denial at Hearing Exhibit 1 .] 

On November 2 1 ,  20 1 6, weeks after it received the Denial, Employer submitted an 
"Amended Workforce Plan" for 201 6. [A copy of the Amended Workforce Plan 
was entered into evidence as Hearing Exhibit 4a.] This Hearing Officer examined 
the above-noted documents and finds: The Workforce Plan (Ex. 4) is entirely 
blank in the column entitled "Specific Vocational Preparation." The Amended 
Workforce Plan (Ex. 4a) adds one phrase ("3-month training") to the column 
entitled "Specific Vocational Preparation." Both documents are inadequate in that 
they fail to inform the Department about the specific plans that Employer intends 
to implement in order to bring citizens and permanent residents into its workforce. 
Additionally, both documents contain inadequate entries in the column entitled 
"Timetable for accomplishing replacement of foreign national workers." 

Employer should work with the Job Placement Section to revise its Workforce 
Plan to meet the requirements of that Section. 

Quarterly Total Workforce Listings: DOL Regulations require employers to 
submit information on a quarterly basis regarding "the number and classification 
of employees for whom wages were paid during the quarter.;' Regs. at NMIAC § 
80-20. 1 -505 et seq. This information is submitted in a document called the Total 
Workforce Listing. The Department requires employers to submit this information 
in order to qualify for a Certification of Good Standing. [Testimony of Mr. Ulloa.] 

Employer admits that it failed to submit its quarterly Total Workforce Listings for 
the 4th quarter of20 1 5, and the 1 st and 2nd quarters of 201 6. Employer filed a 
Total Workforce Listing for the 3rd quarter of 201 6  on November 2, 20 1 6. At 
Hearing, Employer submitted an Amended Total Workforce Listing for the 3rd 
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Quarter of2016, signed by Manager Li Dong Qi on November 2 1 ,  2016. [These 
documents were entered into evidence as Hearing Exhibits 3 and 3a, respectively.] 

At Hearing, the parties and Hearing Officer spent much time reconstructing the 
history of hirings and departures to and from Employer's workforce. The Hearing 
Officer notes that such lengthy analysis would have not been necessary if 
Employer had updated its Total Workforce Listings on a quarterly basis, as 
required by Regulation. 

DISCUSSION 

Employer admitted that it failed to post N As on DOL's website for several years 
and that it had failed to submit quarterly Total Workforce Listing documents in 
2015 and 2016. Manager Li Dong Qi has authority to manage and operate the 
company. Evidently, Ms. Li relies heavily on her agent, Lin, Kai Qi, to prepare 
CW-1 Petitions to be submitted by Employer to USCIS. To the extent that Ms. Li 
was advised by Lin that Employer did not have to post JV As on DOL's website, 
this advice was incorrect. [Testimony of Ms. Li and Mr. Lin.] 

At Hearing, Manager Li promised to post all future job vacancies or renewals on 
the Department's website and to consider all qualified U.S. status workers as 
having preference over CW I-status workers. Furthermore, Li was warned to be 
more diligent in updating and filing required documents, such as Workforce Plans 
and Total Workforce Listings, with DOL in a timely manner. 

Employer asked that it not be denied a Certification of Good Standing, as the 
Employer believes that USCIS will deny its three pending CWl Petitions if it fails 
to submit an approved Certification. [Employer produced 3 separate "Request For 
Evidence" documents, issued by USCIS, with respect to the company's three 
pending CW-1 petitions. These documents were entered into evidence, 
collectively, as Hearing Exhibit 6.] The documents establish that USCIS has, in 
fact, instructed Employer to submit a copy of the Certificate of Good Standing. 

Employer's failure to post JV As and to submit various census-related documents 
for several years, is serious. Although Employer is attempting to correct its 
deficiencies by submitting numerous missing documents, nevertheless, the 
submission of these documents from 2014 and 2015  is untimely. 

At Hearing, Job Placement noted that given the substantial violations detailed in 
this Order, Job Placement believes the Denial should be reversed only if it is 
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conditioned on this Employer paying a substantial sanction for its past conduct. 
[Testimony of Mr. lguel.] 

Holding: This is a close case. On one hand, Employer admits to numerous 
violations, including its failure to post N As on DOL' s website and its failure to 
file timely census-related documents. These are not one-time violations but 
continued over a period of several years. Employer's failure to post JV As on the 
DOL website, is particularly serious. Employer asks the Department to issue it a 
Certificate of Good Standing so that it may hire three new nonimmigrant aliens for 
its business. As a condition for reversing the denial, Employer has agreed to pay a 
substantial sanction for its past conduct. Second, Employer has agreed to post 
JV As for the three pending jobs that it intends to fill with CW I -status workers. 
Third, Employer has agreed to revise its Workforce Plan for 2016, and promised 
to take steps to comply with Department Regulations in the future. 

Given that Employer is a long-standing business in the community, th� Hearing 
Officer is willing to give Employer one final opportunity to demonstrate that it can 
comply with Department Regulations and demonstrate its good faith in hiring U.S. 
citizens and permanent residents. For these reasons, the Hearing Officer shall 
reverse the denial, provided that Employer pays a substantial sanction, 1 posts 
N As for three new positions it intends to fill with CW I -status workers, and 
revises its 20 1 6  Workforce Plan. Employer may show its good faith in the future 
by complying with DOL Regulations and not repeating this conduct. 

II 

II 

1 SANCTIONS: lri cases of violations under Chapter 2 of the Commonwealth Employment Act of2007 
(see 3 CMC § 4527), the Hearing Officer is authorized to levy a fine not to exceed $2,000 for each 
violation . 3 CMC § 4528(f)(2). The amount of fines in this area is left to the discretion of the Hearing 
Officer. The standard in determining appropriate sanctions should be one of reasonableness and fairness, 
in accordance with the general principle, that "[t]he hearing officer is authorized to . . .  [u]se the inherent 
powers . . .  to further the interests of justice and fairness in proceedings." Regs. at NMIAC §§ 80-20. l -
485(c)(7) and (c)(l4). 

In this case, the evidence established that Employer committed multiple violations of the Regulations by 
failing to file N As for several positions that were filled by nonimmigrant alien workers. Rather than 
focus on each NA as a separate violation, the Hearing Officer finds it appropriate to impose a total 
sanction of $3,000, with half of that sanction suspended for a two-year period, then extinguished, 
provided that Employer complies fully with the terms of this Order. 
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Good cause having been shown, IT IS HEREBY ORDERED: 

1 .  Denial is reversed: The Notice of Denial of the Certificate of Good 
Standing for Appellant Double Lee Corporation, dba Green Consume Market, 
is hereby REVERSED, provided that Appellant complies with the terms of this 
Order. After Appellant has paid the sanction as set forth below, the Department of 
Labor shall proceed to process a Certificate of Good Standing for Appellant. 

2. Sanctions: Appellant Double Lee Corporation is hereby SANCTIONED in 
the amount of three thousand dollars ($3,000) for its conduct; however, $ 1 ,500 of 
the sanction shall be SUSPENDED for TWO YEARS, then extinguished, provided 
that Appellant complies with the other terms of this Order and does not commit 
further violations of the labor statutes and regulations during the two-year period. 
3 CMC §§ 4528(t)(2) and 4947(1 1). 

3. Payment of Sanctions: Appellant Double Lee Corporation is ORDERED 
to pay the remaining $ 1 ,500 portion of the sanction within thirty (30) days of the 
date of issuance of this Order. Proof of payment shall be filed in the Hearing 
Office on or before the due date. 

4. Posting of JV A: Appellant Double Lee Corporation is ORDERED to post 
JV As for the "salesperson" and "farmer" positions on the DOL website Q.!!..Q.!: 
before December 30, 2016. Appellant shall consider for hiring qualified U.S. 
citizens or permanent residents who apply for the job. Appellant shall file the 
"certified" JV As at the Hearing Office no later than February 28, 2017. 

5. Filing of Revised Workforce Plan: Appellant Double Lee Corporation is 
ORDERED to file a revised 20 16 Workforce Plan with the Citizen Job Availability 
and Job Placement Section (attn: Mr. Manny lguel) that meets with the approval of 
the Department. The revised Workforce Plan shall be submitted to the Citizen Job 
Availability and Job Placement Section on or before December 30, 2016. 

6. Warning: Appellant is warned that the Regulations described in this order 
set forth continuing obligations of the employer. Appellant should post N As on 
DOL's website for positions intended to be filled by nonirnmigrant aliens. In 
addition, Employer should file Total Workforce Listings on a quarterly basis and 
Workforce Plans annually. If Appellant fails to comply with the terms of this 
Order, the Department may move to reinstate the suspended sanction, and request 
additional sanctions, after a due process hearing. Such sanctions could include 
monetary sanctions and revocation or denial of the Certificate of Good Standing. 
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[D.C. No. 1 6-014] 

7. Appeal: Any person or party aggrieved by this Order may appeal, in 
writing, to the Secretary of Labor within fifteen (15) days of the date of issuance 
of this Order. 3 CMC § §  4948(a) and 4528(g). 

DATED: December _9_, 2016  

r::aMMDNWEALTH REGISTER 
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COMMONWEAL TH OF THE NORTHERN MARIANA ISLANDS 
DEPARTMENT OF LABOR 

ADMTNISTRATIVE HEARING OFFICE 

In the Matter of: ) 
Big Bell, Inc., ) 

Appellant, ) 
) 

v. ) 
) 

Department of Labor - Citizen Job Availability ) 
and Citizen Job Placement Section, ) 

Appellee. ) 

D.C. No. 16-0 1 5  

ADMINISTRATIVE ORDER 

This denial appeal came on for hearing on December 2, 20 1 6, in the Admin
istrative Hearing Office of the CNMI Depattment of Labor, located on Capitol 
Hill, Saipan. Appellant Big Bell, Inc. was represented by its General Manager, 
Kim, Gap Soo, and its accountant, Dorothy A. Gauran. The Depart-ment's Citizen 
Job Availability and Citizen Job Placement Section ("Job Placement") was 
represented by James Ulloa. Hearing Officer Jerry Cody, presiding. 

After hearing the testimony and reviewing the record, the Hearing Officer 
makes the following Findings of Fact and Conclusions of Law: 

Appellant Big Bell, Inc. ("Employer") operates a construction business on Saipan 
that currently employs 50 employees, including 4 U.S. citizens or pennanent 
residents, 2 workers holding an EAD, 1 E2-Investor, and 43 CW l -status 
employees. [Testimony of Ms. Gauran.] 

This case is based on Employer's timely appeal of a Notice of Denial ("Denial") 
issued by Job Placement on November 22, 2016, in which Job Placement denied 
Employer's request for a Certificate of Good Standing. [A copy of the Denial was 
entered into evidence as Hearing Exhibit 1 .] The Denial cited the following 
grounds: 

( 1 )  In August 20 l 6, the Department of Labor ("DOL") denied Employer's 
application for a Certification of Good Standing; DOL's denial was affinned on 
appeal in an Administrative Order issued by the Hearing Officer on August 9, 20 1 6  
(see D.C. No. 16-010, Admin. Order issued by J.Cody on 8/09/ 1 6). 
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2. Employer failed to post a job vacancy announcements ("JV As") on the 
Department's website for 45 jobs offered by Employer in 20 1 5  and 2016 in 
violation of Employment Rules and Regulations (''Regulations"), codified in the 
Northern Mariana Islands Administrative Code ("NMIAC") at § 80-20. l -225(a); 

3. Employer failed to demonstrate a "good faith effort to hire" citizens or status
qualified citizens for open positions, in violation of Department Regulations at 
NMIAC § 80-20. l -235(d); and 

4. Employer has not met the minimum percentage of U.S. citizens and permanent 
residents in its workforce, as set forth in Regulations at NMIAC § 80-20. 1 -3 1 0. 

The above-noted grounds are discussed below: 

Earlier this year, Employer's request for a Certificate of Good Standing was denied 
and Employer appealed. (See D.C. No. 16-010, Admin. Order issued by J.Cody on 
August 9, 2016.) In  the Administrative Order that affirmed the denial, this Hearing 
Officer found that Employer had failed to post 45 job vacancy announcements on 
the Department's website over a two year period. The Hearing Officer noted that: 
"[ d]uring 20 1 4  and 20 1 5 ,  while Employer posted only 3 JV As, Employer hired and 
renewed more than 40 CW1 -status employees." Id. at p. 2. The Order stated 
further: 

When asked why Employer stopped posting JV As on the website, 
Employer's accountant said she understood that the CW 1 Petition did not 
require jobs to be posted on DOL's website; therefore, she placed newspaper 
advertisements instead of on line JV As. [Testimony of Ms. Gauran.] 
Nevertheless, the accountant admitted that she had become aware from 
reading local newspaper articles that the Department of Labor required 
Employers to use DOL's website when advertising jobs to be filled by CWl
status workers. In addition, early in  June 20 1 5, Employer had received a 
written Notice of Warning from DOL, warning Employer that is was not 
meeting the minimum threshold of employing 30% of its workforce with 
U.S. citizens and/or permanent residents. [Testimony of Mr. Ulloa.] At that 
time, Employer met with DOL and discussed its obligation to hire more 
citizens and permanent residents. Despite this effort, Employer proceeded to 
post only three JV As on DOL's website in 20 1 5  and 201 6, even as it 
continued hiring and renewing more than 40 C W l-status employees. 
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Employer's conduct in failing to post dozens of JV As in 201 5  and 2016, 
amounts to either intentional or negligent disregard of its obligation to notify 
local residents about offered jobs, over which U.S. citizens and permanent 
residents have legal preference. Such conduct could lead DOL to request 
sanctions in an Agency case, but at a minimum, it should be considered as a 
negative factor in determining whether to grant an employer's request for a 
Certificate of Compliance. 

Employer did not appeal the Order and Employer does not now contest the 
findings of that Order. Rather, after receiving the Order in August, Employer set 
about to reform its practices to comply with CNMI Labor Regulations and to 
rectify its previous "mistakes." To that end, Employer took the following steps: 

First, Employer posted several open positions on the DOL website in July and 
August 2016  for the jobs of electrician, HE mechanic, and construction worker. 
[Copies of Employer's posted JV As for electrician, HE mechanic, and construction 
worker positions were entered into evidence as Hearing Exhibit 2.] These JV As 
were subsequently certified by Job Placement. [Id. ; testimony of Mr. Ulloa.] 

Second, Employer contacted the Northern Marianas Trade Industry ("NMTI"), 
asking that NMTI give Employer referrals from recent graduates of the Institute 
who are willing to work in jobs as painter, plumber, electrician and/or construction 
worker. [A copy of a letter from President Kim to Acting CEO of NMTI, dated 
1 0/10/2016, was entered into evidence as Hearing Exhibit 3.] 

Third, through the JV A process at DOL, Employer made job offers to two U.S. 
status-qualified job seekers and is in the process of determining whether the 
workers are going to accept the offers. [Testimony of Ms. Gauran.] 

Fourth, in addition to the posted JV As, Employer advertised these positions in a 
local newspaper and on a local radio station. Employer notes that most of its JV As 
received no responses from U.S. status-qualified persons interested in the jobs. 
[Testimony of Ms. Gauran; Employer's appeal letter to the Hearing Office was 
entered into evidence as Hearing Exhibit 4.] 

At Hearing, Employer noted that it considers this matter of the Certificate to be 
crucial to its existence, given that USCIS has asked Employer to produce a 
Certificate of Good Standing and Employer believes that failure to do so, may 
result in the denial of its CWl Petitions, which would affect dozens of its workers' 
CWl -status for the corning year. [Testimony of Ms. Gauran and Mr. Kim.] 
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CONCLUSIONS OF LAW 

I. Employer's Prior Conduct in Failing to Post 45 Job Vacancy 
Announcements on DOL 's Website In Violation of Department 
Regulations, Justifies A Monetary Sanction. 

Given that Employer was found only three months ago, in Denial Case No. 16-0 10, 
to have intentionally failed to post more than 40 JV As over the past two years, 
Employer's request in October 201 6, for a Certificate of Good Standing must entail 
a review of its prior conduct, as discussed in the prior Administrative Order. 

As stated in the prior Order and repeated above, Employer had a pattern of 
intentionally bypassing the DOL website when advertising more than 40 positions 
that were then filled with CWl-status workers. This was done despite the fact that 
Employer was aware that the Department viewed such conduct as violating its 
Labor Regulations. [See Order in D;C. No. 16-0 1 0, issued on 8/09/1 6.] 

In the Administrative Order issued on August 9, 20 16, that affirmed the denial of a 
Certificate of Good Standing, the Hearing Officer did not consider monetary 
sanctions·, given that the Employer was already having its request for a Certificate 
denied and the matter of sanctions was not pursued by the Department. Given the 
present situation, which amounts to a reconsideration of the Certificate, the 
Hearing Officer shall consider the Department's request to impose a monetary 
sanction as a condition for reversing the denial. 

II. Employer 's Recent Efforts to Find and Hire U.S. Citizens or Permanent 
Residents Constitutes Remedial Conduct That Justifies Reconsidering 
Whether To Issue Employer A Certificate of Good Standing. 

In the Hearing on December 2, 201 6, Employer submitted new evidence that 
demonstrates that Employer is making a concerted, good faith effort to find and 
hire qualified U.S. citizens and/or permanent residents to work on Employer' s 
construction projects. Employer is accomplishing this task by posting JV As on the 
Department's website, advertising in local newspaper and radio venues, and 
working with NMTI to find newly trained local workers. These efforts justify 
reconsidering the issue of granting a Certificate of Good Standing. 

At the recent Hearing, Job Placement took the position that given the prior record 
of this Employer, as well as this Employer's recent measures to hire citizens and 
permanent residents, Job Placement would not oppose a decision to reverse the 
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denial and issue a Certificate of Good Standing, provided that Employer pays a 
substantial monetary sanction for its past conduct. [Testimony of Mr. Ulloa.] The 
Employer did not object on the record to Job Placement's request for sanctions. 

HOLDING: Having considered all of the present and prior evidence, and mindful 
of the fact that denying this Certificate might result in devastating results for 
Employer's existing workforce, the Hearing Officer shall reverse the decision to 
deny this Certificate, on the condition that Employer pays a substantial sanction of 
$3,000. 1 A portion of the sanction will be suspended for a period of two years. 
During that time, any failure by Employer to file JV As or census-related 
documents may result in the reinstatement of the suspended sanction, plus 
additional sanctions, after a due process hearing on the issue. 

Finally, the Hearing Officer notes that Employer still has not come close to 
meeting the minimum requisite percentage of30% of U.S. status-qualified workers 
in its total workforce. [3 CMC § 4525 and Regs at NMIAC § 80-20.21 0(c)(3).] 
Therefore, even after receiving its Certificate of Good Standing, Employer should 
continue its efforts to hire and employ U.S. citizen and/or permanent resident 
employees as part of its workforce. 

II 

II 

II 

l SANCTIONS: In cases of violations under Chapter 2 of the Commonwealth Employment Act of 2007 
(see 3 CMC § 4527), the Hearing Officer is authorized to levy a fine not to exceed $2,000 for each 
violation. 3 CMC § 4528(f)(2). The amount of fines in this area is left to the discretion of the Hearing 
Officer. The standard in determining appropriate sanctions should be one of reasonableness and fairness, 
in accordance with the general principle, that "[t]he hearing officer is authorized to . . .  [u]se the inherent 
powers . . .  to further the interests of justice and fairness in proceedings." Regs. at NMIAC §§ 80-20. l -
485(c)(7) and (c)( l4). 

In this case, the evidence established that Employer committed multiple violations of the Regulations by 
failing to file JV As for 45 positions that were later filled by foreign national workers. Rather than focus 
on each NA as a separate violation, Job Placement requested a total sanction of $3,000 for all 45 N As, 
with a portion of the sanction to be suspended for a period of time. 

Based on the above facts and circumstances, the Hearing Officer agrees that Employer should be 
sanctioned three thousand dollars ($3,000) for its conduct; however, $ l ,000 of the sanction shall be 
suspended for two years, then extinguished, provided that Employer complies fully with the terms of this 
Order. 
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Good cause having been shown, IT IS HEREBY ORDERED: 

1 .  Denial is reversed: The Denial of the Certificate of Good Standing for 
Appellant Big Be1l, Inc., is hereby REVERSED; provided that Appellant complies 
with the terms of this Order. After Appellant has paid the sanction, as set forth 
below, the Department of Labor shall proceed to process a Certificate of Good 
Standing for Big Bell, Inc. 

2. Sanctions: For the reasons stated above, Appellant Big Bell, Inc., is 
hereby FINED three thousand dollars ($3,000); however, $ 1 ,000 of the fine shall 
be SUSPENDED for TWO YEARS, then extinguished, provided that Appellant 
pays the remaining $2,000 portion of the sanction and complies with DOL statutes 
and regulations during the two-year period. 3 CMC §§ 4528(£)(2) and 4947(1 1). 

3. Payment Terms: Appellant is ORDERED to pay the $2,000 portion of the 
fine no later than thirty (30) days after the date of issuance of this Order. Payment 
shall be made to the CNMI Treasury; a copy of the payment receipt shall be filed 
with the Hearing Office on or before the payment deadline. 

4. Warning: Appellant has a continuing obligation to post job vacancy 
announcements on the DOL website and to post employer declarations to online 
job applicants who respond to Employer's posted JV As. Appellant also has a 
continuing obligation to file timely census-related documents (Total Workforce 
Listings and Workforce Plans). If  Appellant fails to comply with these obligations, 
the Department may request an order reinstating the suspended sanction, and 
imposing additional sanctions, after a due process hearing. Furthermore, 
Employer's failure in the future to comply with DOL Regulations may support the 
denial of an application for a Certificate of Good Standing. 

5. Appeal: Any person or party aggrieved by this Order may appeal, in 
writing, to the Secretary of Labor within fifteen ( 15) days of the date of issuance 
of this Order. 3 CMC §§ 4948(a) and 4528(g). 

DATED: December S_, 20 1 6  
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COMMONWEAL TH OF THE NORTHERN MARIANA ISLANDS 
DEPARTMENT OF LABOR 

ADMINISTRATIVE HEARlNG OFFICE 

In the Matter of: ) 
TRl Enterprises, Inc., ) 
dba Marianas Visiting Nurses, ) 

Appellant, ) 
) 

v. ) 
) 

Department of Labor - Citizen Job Availability ) 
and Citizen Job Placement Section, ) 

Appellee. ) 

D.C. No. 1 6-0 1 6  

ADMINISTRATIVE ORDER 

This denial appeal came on for hearing on January 24, 2 0 1 7, in the Administrative 
Hearing Office of the CNMI Department of Labor, located on Capitol I Iill, Sajpan. 
Appellant TRI Enterprises, Inc., dba Marianas Visiting Nurses ("Employer") 
appeared through its President, Gia Ramos. The Department's Citizen Availability 
and Job Placement Section ("Job Placement Section") was represented by James 
Ulloa. Hearing Officer Jeny Cody, presiding. 

After hearing the testimony and reviewing the record, the Hearing Officer 
makes the following Findings of Fact and Conclusions of Law: 

This case is based on appe11ant 's timely appeal of a Notice of Denial ("Denial") 
issued by the Job Placement Section on December 1 3 ,  2016. [A copy of the Denial 
was entered into evidence as Hearing Exhibit l .] 

The Job Placement Section denied Employer's request for a Certificate of Good 
Standing (i.e., Certificate of Compliance), citing three grounds: 

1 .  Employer failed to submit to the Department of Labor ("DOU') quarterly Total 
Workforce Listings for four quarters in 2 0 1 5  and two quarters for 2016 in accord
ance with the Employment Rules and Regulations ("Regulations"), codified in the 
Northern Mariana Islands Administrative Code ("NMIAC") § 80-20. 1-SOS(b ). 

2. Employer failed to submit to the Department Workforce Plans in 20 1 5  and 2016 
i n  accordance with Regulations at NMIAC § 80-20 . 1 - 5 1  O(c). 
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The Employer operates a business that supplies home nurses and nurse aides for 
home care in the CNMI. Currently, the business employs about 20 full-time 
employees. 

The two separate grounds for the Denial are discussed below: 

Quarterly Total Workforce Listings :  DOL Regulations require employers to 
submit information on a quarterly basis regarding ''the number and classification 
of employees for whom wages were paid during the quarter." Regs. at NMIAC § 
80-20. l -505(b ). This infonnation is submitted in a document called the Total 
Workforce Listing. The Department requires employers to submit this information 
in order to qualify for a Ce1tification of Compliance. [Testimony of Mr. Ulloa.] 

In this case, Employer failed to submit Total Workforce Listings for four quarters 
in 201 5  and two quarters in 20 1 6. After Employer received the Denjal, it promptly 
prepared and filed all of the missing Total Workforce Listings from 20 1 5  and 
2016.  These were collectively entered into evidence as Hearing Exhibit 2. At 
Hearing, Employer's President explained that she had been unaware of the 
Department's Regulations. As soon as she realized her mistake, she took 
immediate steps to correct the record. [Testimony of Ms. Ramos.] 

Workforce Plan for 2015: Department Regulations require employers to file 
an updated Workforce Plan every 1 2  months. Regs. at NMIAC § 80-20. l - 5 1 0(c). 
In this case, Employer failed to submit Workforce Plans in 20 1 5  or 2016 to the Job 
Placement Section. Employer's President testified that she had been unaware of 
the obligation to do so. As soon as she received the Denial, President Ramos 
prepared Workforce Plans and submitted them to the Hearing Office. [Copies of 
Workforce Plans for 201 5  and 2016  were entered into evidence as Hearing 
Exhibits 3 and 4, respectively.] 

Mr. Ulloa of the Job Placement Section noted that the HTimetable,, section of each 
Workforce Plan was not correctly filled out. President Ramos offered to correct 
this deficiency in the near future. 

CONCLUSIONS OF LAW 

The Job Placement Section denied Employer's request for a Certificate of Good 
Standing based on two deficiencies; failure to submit quarterly Total Workforce 
Listings and failure to submit two annual Workforce Plans. 
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As to the first ground, Employer submitted all missing Total Workforce Listings 
along with her appeal letter. At Hearing, Employer also submitted the most recent 
(3rd Quarter) Total Workforce Listing. The document shows that Employer 
currently employs a total of 20 full-time employees, and 6 of these workers are 
U.S. status-qualified workers ( 4 U.S. citizens, one permanent resident and one 
Palauan citizen). Accordingly, Employer meets the minimum Workforce 
Participation percentage of 30% of its workforce being U.S. status-qualified. 

As to the second ground, as stated above, Employer submitted Workforce Plan for 
2015 and 2016, but the Timetable section was incomplete. This deficiency needs 
to be corrected on a new Workforce Plan for 201 7. 

At Hearing, the Job Placement Section took the position that given the Employer's 
prompt response to the Denial, the Department would not press for substantial 
monetary sanctions, but would agree with a suspended sanction. [Testimony of 
Mr. Ulloa.] 

Based on the facts presented, the Hearing Officer finds that the Denial should be 
reversed and the Employer sanctioned one thousand dollars; however, the entire 
fine shall be suspended for one year, then extinguished, provided that Employer 
commits no further violations of labor statutes and regulations during that one-year 
period. In addition, Employer shall be ordered to submit to Mr. Ulloa a corrected 
Workforce Plan for 20 1 7  within thirty days of the issuance of this Order. 
The Denial shall be reversed provided that Employer submits the above-noted 
documents in accordance with this Order in a timely manner. 

Good cause having been shown, IT IS HEREBY ORDERED: 

1 .  Denial is reversed: The Department's Denial of a Certificate of Good 
Standing for TRJ Enterprises, 1nc., is REVERSED, provided that Appellant TRI 
Enterprises, Inc., complies with the terms of this Order, as set forth. The 
Department is instructed to issue the Certification of Good Standing to Appellant 
after Appellant has submitted the document specified in paragraph 3, below. 

2. Suspended Sanctions: For the reasons stated above, Appellant TRl 
Enterprises, Inc., is hereby FINED one thousand dollars ($1 ,000); however, the 
fine shall be SUSPENDED for one year, then extinguished, provided that 
Appellant commits no further violation of labor statutes and regulations in that 
period, and complies with the other terms set forth below. 3 CMC §§ 4528(1)(2) 
and 4947(1 1 ). 
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3 .  Revised 2017 Workforce Plan :  Appellant TRI Enterprises, Inc. is 
ORDERED to submit to Mr. Jame� Ulloa ofthe Citizen Job Placement Section a 
revised 20 1 7  Workforce Plan that correctly fills out the Timetable section as noted 
during the Hearing. The Plan shall be submitted within thirty (30) days after the 
date of issuance of this Order; 

4. Warning: If Appellant fai ls to comply with the terms of this Ord�:r, it shall 
be subjectto a possible reinstatement ofthe suspended sanctfon plus additional 
monetary sanctions, after a due process bearing on this issue. 

5 .  Appeal: Any person or party aggrieved by this Order may appeal, in 
writing, to the Secretary of Labor within fifteen (15) days of the date of issuance 
of this Order: 3 CMC §§ 4948( a) and 4528(g). 

DATED: Janµary Z,, 2.01 7 
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COMMONWEALTH OF THE NORTHERN MARIANA ISLANDS 
DEPARTMENT OF LABOR 

ADMINISTRATIVE HEARING OFFICE 

In the Matter of: 
Pandiyan K. Sevugan, 

Complainant, 

v. 

ABO International Corporation, 
dba ABO Rent-a-Car, 

Respondent. 

) 
) 
) 
) 
) 
) 
) 
) 

) 

Labor Case No. 1 6-0 1 7  

ADMINISTRATIVE ORDER 

This case was heard on November 22, 28, 29 and 30,  20 1 6 , in the Administrative 
Hearing Office of the CNMI Department of Labor. Complainant Pandiyan 
Sevugan appeared without counsel . 1 Respondent ABO International Corporation, 
dba ABO Rent-a-Car, appeared through its President, Bo Zhong, and its legal 
counsel, George Hassel back. The Department of Labor appeared through 
investigator Ben Castro and Asst. Attorneys General Michael Witry and Martin De 
Los Angeles . Ms . Yu, Xue Mei and Ms. Elvira Atalig testified in support of the 
Respondent. Ms. Teresita Reyes testified in supp01i of Complainant. Lin Kai Qi 
served as translator for Ms. Yu, Xue Mei. Hearing Officer Jerry Cody, presiding. 

After hearing the testimony and reviewing the record, the Hearing Officer 
makes the following Findings of Fact and Conclusions of Law: 

Complainant Pandiyan K. Sevugan ("Employee") filed this labor complaint against 
ABO International Corporation, dba ABO Rent-a-Car ("Employer" or "ABO"), on 
August 29, 20 1 6, alleging that Employer had failed to pay thousands of dollars in 
wages owed to Employee for work he performed for Employer. [A copy of the 
complaint was entered into evidence as Hearing Exhibit 1 - Sevugan.] 2 

1 On November 28, 29 and 30,  20 1 6, the hearing of this Labor Case (L.C. No. 1 6-0 1 7) was consol idated 
with the hearing of L.C. No. 1 6-0 1 8, Teresita Reyes v. ABO International Corporation, dba ABO Rent-a
Car. On November 28 , 20 1 6, Mr. Hasselback was h ired to represent Respondent in L.C. No. 1 6-0 1 8 . 

2 Exh ibits were entered and separately numbered in each labor case. By stipulation of the parties, all 
exh ib its entered in  one case were deemed usable and entered into evidence in the other case. In this 
Order, exhibits from the Sevugan Exhibit List will contain the designation "Sevugan;" whereas exhibits 
without a named designation are from the Reyes Exh ibit List (L.C .  No. 1 6-0 1 8). 
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FINDINGS OF FACT 

Employee was hired by ABO's President, Mr. Bo Zhong, to work for ABO in the 
summer of 2015,  as a driver and a "supervisor." This was an oral agreement of 
employment: Employee agreed to work as a driver on an open-ended, "on call" 
schedule in exchange for AB O's promise to pay Employee a salary of S 1 ,500 per 
month. The oral agreement was not put in writing and no term or period of 
employment was specified. [Testimony of Mr. Sevugan and Mr. Zhong.] 

Prior to working for Employer, Employee worked as a driver for American CM 
Real Estate Development Co., Ltd. ("American CM"). Mr. Bo Zhong, who is 
President of both companies, hired Employee for both jobs. As the one job ended, 
the new job began. 3 As Employee moved from American CM to ABO, his job 
assignments, which he received exclusively from Mr. Zhong, remained the same. 
[Testimony of Mr. Sevugan and Mr. Zhong.l 

Employer operated a car rental business and a tourist business; it also maintained 
several apa11ments which were used by its tourist clients. In addition, Employer 
leased or rented two houses in Saipan. [Testimony of Mr. Zhong.] 

Employee's duties consisted of driving clients in support of ABO's rental car 
business, picking up tourists and driving them to various locations in support of 
ABO's tourist business, supervising construction workers who were renovating 
several apartments owned or operated by Employer and running personal errands 
for President Zhong and his girlfriend. [Testimony of  Mr. Sevugan.1 

Employee's work hours changed every day and his driving tasks were varied. 
Sometimes, Mr. Zhong would ask Employee to pick up tourists at the airport 
during both day and night. At other times, Employee was told to check on 
renovations at several of Employer's apartments that were being renovated. On 
other occasions, he was told to take Mr. Zhong's girlfriend shopping, or to run 
errands for other friends of Mr. Zhong. Id. 

� Sometime between June and August 2015. Employee was moved from working for American CM to 
working for ABO; however, his paychecks continued to come from American CM because of a lack of 
funds at ABO. [Testimony of Mr. Zhong.] Employee produced a copy of a salary check for $3,000, 
issued to him by American CM in December 20 1 5 ;  the American CM check (Hearing Exhibit 8 -
Scvugan) to Employee states that it is for two monU1s' salary (Oct. I-Nov. 30). 
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Neither Employer nor Employee ever kept track of Employee 's actual work 
hours or work schedule. In essence, there was no schedule, except that Employee 
was expected to be "on call" at all hours of the day and night for various driving 
assignments . Employee often spent time at the ABO Rent-a-Car office; yet, he 
noted that there was no set time in which he was expected to show up at the office. 
Employee arrived at the car rental office at different times, stayed for several 
hours, then left the office to check on the renovations, run errands for Mr. Zhong 
or do some other task. [Testimony of Mr. Sevugan.] 

Even though Employer listed Employee as a "manager" or "supervisor" in official 
documents (See Total Workforce Listing at Hearing Exhibit 1 7), Employee 
testified that he did not supervise the people who worked at ABO's  car rental 
office; the only supervision he did was to oversee the renovations being done by 
workers at Employer' s  apartments . Id. 

Employee received a salary of $ 1 ,500 per month from February through December 
20 1 5 .  As stated earlier, when Mr. Zhong hired Employee to work for ABO, he 
hired Employee at the same monthly salary - $ 1 ,500 per month - that Employee 
had made at American CM. [Testimony of Mr. Sevugan and Mr. Zhong.]4 

Beginning in January 20 1 6, Employer failed to pay the full amount of Employee ' s  
agreed-upon salary of  $ 1 ,500.  Instead, Employer gave him a check for $ 1 ,000. 
[See copy of check at Hearing Exhibit 8 - Sevugan.] In the months that followed 
(February through June 20 1 6), Employee received only $5 00 per month, paid in 
cash, from Employer. When Employee complained to Mr. Zhong, Zhong 
promised that when he received money from a certain transaction in Greece, he 
would pay Employee for amounts that he owed. In July 20 1 6, Employee received 
no wages whatsoever, despite the fact that he was working. Finally, Employee quit 
his job on July 24, 20 1 6 , due to the non-payment of his wages. On August 29, 
20 1 6, Employee came to the Hearing Office and filed this case. [Testimony of Mr. 
Sevugan.] 

II 

4 Mr. Zhong has changed his story over time as to when ABO was formed. He told investigator Ben 
Castro during investigation that ABO was formed in January 20 1 6, but at hearing he testified that ABO 
started in the summer of 20 1 5 .  In any event, Zhong admitted that when Employee was first hired to work 
for ABO, he was offered and accepted a monthly salary of $ 1 ,500 per month. [Testimony of Mr. Zhong.] 
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The Complaint: 
In his labor complaint (Ex. 1 - Sevugan), filed pro se, Employee complained that 
he worked more than 8 hours per day and additional hours at night, but he was not 
paid even the minimum wage for his work. Later, in investigation, Employee 
amended his claim, asserting that he was owed $ 1 ,500 for each month he worked 
from January through July 20 1 6 . He bases the claim on his contention that his 
salary remained $ 1 ,500 per month throughout his employment with ABO. In his 
investigation, the Department's  investigator agreed and found that Employee was 
owed $6,500 in unpaid salary for the period from January to July 20 1 6 . [See 
Determination, entered into evidence as Hearing Exhibit 2- Sevugan.] 

Employer's Defense: 
Employer presented three lines of defense at Hearing. First, ABO noted that 
Employee 's  actual hours worked could never be ascertained because neither 
Emp1oyer nor Employee kept track of his hours. Second, as to any claim based on 
unpaid monthly salary, Employer argued, as a legal matter that the Hearing Office 
lacks jurisdiction over such a contractual claim. [See Conclusions of Law, infra, at 
Section I . ]  Third, as a factual matter, Employer contended that in January and 
March 20 1 6, Mr. Zhong had indicated that he was reducing Employee' s  monthly 
wages from $ 1 ,500 down to $800, then down to $600 . Employer's  defense centers 
on two staff meetings that President Zhong claims he held in January 20 1 6  and 
March 20 1 6 . 

January 2016 Meeting: Mr. Zhong claims he held a staff meeting on January 1 5 , 
2016 ,  in which he told the staff that ABO was having severe financial difficulties; 
therefore, he would need to cut employee salaries. Zhong testified that he 
distributed a letter to staff (Hearing Exhibit 9) which reads, in part: 

"After the typhoon basically useless in the business, we do not need a full
time job, please be sure to follow these part-time and organize j ob by 
yourself or wait for boss call beyond this time, the company does not pay 
any wages, please remember this." [Emphasis added.] 

The letter was written by Zhong in Mandarin, then translated into English using a 
computer program, which resulted in some curious language . 5 The letter ends, 
somewhat cryptically, by listing "Pan: $800, Lv : $600, Tere: $600." Mr. Zhong 

5 That would explain some of the disjointed, almost surreal language such as this example from Exhibit 
9: "The company complaint is  without warn ing, time is not uniform, dilatory; (of course th is may be 
native common problem, but I hope we can re-engage change over time, we have no idea if we' l l  do time 
cal ling, you; we want to come come and want to stay away, undisciplined me frustrated . . . .  " 
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testified that he was referring to reduced salary for Pandiyan Sevugan, Elvira 
Atalig and Teresita Reyes, respectively. [Testimony of Mr. Zhong. ; Ex. 9 . ]  Two 
weeks after the meeting, Employee received a paycheck for $ 1 ,000 (not $800), 
stating that it was a salary payment for "Jan. 1-Jan. 3 1 ." [Hearing Exhibit 8 -
Sevugan.] 

March 2016 Meeting. Mr. Zhong claims he held another staff meeting on March 
4, 20 1 6 . He testified that the meeting was attended by Employee, Teresita Reyes, 
Ms . Atalig, and John Castro. [Testimony of Mr. Zhong and Ms. Atalig.] Evidently, 
other ABO employees (?) were also present, who were told to "go home and rest 
for the summer season." Zhong claims that he discussed having certain workers, 
including Employee, work part-time rather than full-time. 

Mr. Zhong claims he distributed a letter to those who attended the meeting, but 
evidently, the Employer did not maintain a sign-in sheet to document attendees or 
employees who received the letter. [A copy of the letter was entered into evidence 
as Hearing Exhibit 1 8 .] In the letter 's  somewhat "broken" English, Mr. Zhong 
appeared to be releasing certain foreign staff members for an extended vacation, 
while other employees were going to be kept employed. The letter ended by 
stating, "Some employees are part-time treatment . . . . Pan :  $600 . . .  Lv: $300 . . .  Tere : 
$300." [Testimony of Mr. Zhong; Hearing Exhibit 1 8 .] 

At Hearing, the meetings of January 1 5  and March 4, 20 1 6, were the subject of 
much conflicting testimony. Mr. Zhong and Ms. Atalig testified that Employee 
and Ms. Reyes were present at the meetings; Employee and Ms. Reyes denied 
attending either meeting and both denied ever receiving the January letter (Ex. 9) 
or the March letter (Ex. 1 8) .  [Testimony of Zhong, Atalig, Sevugan and Reyes.] 

Time Period from April to July 2016 :  

At Hearing, there was sparse testimony regarding Employee ' s  work in the months 
of April ,  May, June and July 20 1 6 . Employee testified that his driving duties did 
not diminish during this period. He testified credibly that he was never informed 
by Mr. Zhong to reduce his hours and never told that he was now working on a 
part-time schedule. He remained available "on call" both day and night. Mr. 
Zhong continued to give him assignments as he always had done. [For his part, 
Mr. Zhong never testified that he ever spoke, one on one, with Employee during 
this period (January through July 20 1 6) about reducing his work hours . ]  During 
the period from March through July 2 0 1 6 , Employee was still spending time each 
day at ABO's  car rental office, sti ll picking up and driving ABO's  clients in its car 
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rental and tourist-related businesses. and still running various etTands for President 
Zhong and serving, at times, as his personal driver. Indeed, on Employee's last 
day of work at ABO (7/24/2016), Employee's last assignment before he quit was 
to drive Mr. Zhong to lunch. [Testimony of Mr. Sevugan.] 

DISCUSSJON 

The Complaint 

Employee's complaint for unpaid salary is based on an oral agreement that he and 
President Zhong entered into at the time he was hired as an employee of ABO. 
The terms of the agreement were as follows: Employee would work for Employer, 
performing services as a driver for Employer's car rental and tourist businesses, 
and also supervising renovations of several apartments owned by Employer. 
Employee wou.ld work under an open-ended schedule that meant he was "on-call" 
and available to work seven days per week, available both daytime and at night. Jn 
exchange, Employer would pay Employee a monthly salary of $ 1 ,500 per month. 

The agreement was an oral agreement - not reduced to writing - and it was of 
indefinite duration. Furthermore, this was at-will  employment that could be 
terminated by either party, with or without cause. 

Any attempt to prove that Employer failed to pay Employee lawful minimum 
wages fails for lack of specificity for the simple reason thal Employer failed to 
keep track of Employee's actual work hours, even in a general sense. Therefore, it 
is impossible to calculate, us.ing the minimum wage as a standard, the minimum 
amount of wages that Employee earned as a result of his labor. 

Likewise, any attempt by Employee to enforce the oral agreement for a $1 ,500 per 
month salary, may fail as well unless an equitable remedy is adopted to prevent 
injustice. [See discussion regarding Promissory Estoppel, inj;-a, at p. 7.]  

The Defense 

Employer stated at closing argument lhat the central queslion of both cases 
amounted to: \Vere complainants (Sevugan and Reyes) paid enough to satisfy 
CNMI minimum wage laws? That involved two determinations: ( I )  How much 
did they work; and (2) how much were they paid? Employer's counsel noted that 
Mr. Sevugan had not given testimony establishing how many hours he had worked 
and therefore, there was no basis for awarding him wages. [Hearing on 1 1/30/16.] 
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In response, the Hearing Officer noted to counsel that he was inclined to view the 
case differently; more as an oral agreement to pay wages that Employee Sevugan 
may have relied upon to his detriment. The Hearing Officer put counsel on notice 
that he would consider the issue of "detrimental reliance" on the part of Employee. 

Employer' s  counsel noted that he believed the Hearing Office lacked jurisdiction 
to consider contractual violations , whether the dispute concerned an oral or written 
employment contract. Counsel noted his objection for the record but declined an 
offer to allow him to submit a legal brief on the issue. [For discussion of the 
jurisdiction issue, see Conclusions of Law at Section I .  For the recording of 
closing argument, see digital record on 1 1 /3 0/20 1 6  at 3 :22 :00 - 3 :29 :00 . ]  

Promissory Estoppel and Detrimental Reliance 

As to the oral agreement to pay $ 1 ,500 in monthly salary, Employer could argue 
that Mr. Zhong' s  promise to pay a certain monthly salary to Employee was not an 
enforceable contractual term, i .e . ,  not a binding promise; therefore, the promise 
could be cancelled or amended in the future. The counter-argument to be made by 
Employee is an equitable argument based on promissory estoppel and/or 
detrimental reliance. 

Under the promissory estoppel doctrine, under certain circumstances, if one party 
reasonably relies on another's promise to his detriment, a court in equity might 
enforce the promise, particularly if enforcement would be necessary to avoid an 
unjust result. The doctrine of promissory estoppel, is set forth in Section 90 of the 
Restatement (Second) of Contracts, as follows : 

A promise which the promisor should reasonably expect to induce action 
or forbearance of a definite and substantial character on the part of the 
promisee and which does induce such action or forbearance is binding if 
injustice can be avoided only by enforcement of the promise. 

Where the equitable principle is applied, promissory estoppel is adopted to enforce 
a promise which otherwise would be unenforceable. (Henderson, Promissory 
Estoppel and Traditional Contract Doctrine, 78 Yale L.J .  343 ,  3 79-3 80 ( 1 969) . 

This equitable doctrine has been judicially adopted in most, if not all, jurisdictions 
in the United States, including the courts of the Northern Mariana Islands and in 
federal courts of the Ninth Circuit. See, e.g. ,  O 'Connor v. Dev. Of Pub. Lands, 
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1 999 MP 5 � 9; Aguilar v. International Longshoremen 's Union local #10, 966 F. 
2d 443 (91h Cir. 1 992). 

The elements of promissory estoppel are: ( 1 )  a clear and definite agreement; (2) 
proof that the party urging the doctrine acted to its detriment in reasonable reliance 
on the agreement; and (3) a finding that the equities support enforcement of the 
agreement. Restatement (Second) of Contracts at § 90; Aguilar v. international 
Longshoremen 's Union Local #JO, 966 F. 2d 443 (91h Cir. 1 992).6 

(1) A clear and definite agreement. 

Employee and ABO, through ABO's President, had an oral agreement that was 
made at the time Employee was hired to work for ABO. Employee would perform 
certain services (driving, etc.) and agree to be "on call" both day and night, seven 
days per week, and in exchange, Employer would pay him a salary of $1 ,500 per 
month. 

lt is undisputed that Employer initially agreed to pay, and paid Employee a salary 
of $1 ,500 per month for about the first six months of his employment with ABO. 
Employee received the promised salary, even though Mr. Zhong often paid him 
from the bank account of American CM because of a cash-flow problem. 
[Testimony o f  Mr. Zhong and Mr. Sevugan; Hearing Ex. 8 - Sevugan.J 

(2) Employee continued working to his detriment, while reasonably relying 
on assurances from Mr. Zhong that the unpaid salary would be repaid. 

Beginning in January 20 1 6, and continuing through July 20 1 6, Employee was paid 
less than the agreed-upon amount; first - $ 1  ,000> then only $500 per month 
according to his own credible testimony. Employee testified that during the 
months from January through July 2 0 1 6 ,  he continued working for Employer under 
the belief that Employer would abide by that initial promise to pay him a monthly 
salary of $1 ,500. [Testimony of Mr. Sevugan.] 

6 The doctrines of promissory cstoppel and detrimental rel iance are closely related. The essential 
elements of a detrimental reliance theory of recovery are: ( I )  a representation by conduct or word; (2) 
justifiable reliance thereon; and (3) a change of position to one's detriment because of the reliance (ci1ing 
Martin v. Schlunt;;, 589 So. 2d 1208, 1 2 1 1 (La. Ct. App. 1991 ) ... Commonwealth Dev. A uth. v. Tenorio, 
Civ. Action No. 97-0341 (Order Granting Plaintiffs Motion For Summary Judgment On Plaintifrs 
Complaint and Defendants' Counterclaim), aff'd in part and remanded for other reasons by CNMT 
Supreme Court at Commonwealth Dev. Auth. v. Tenorio, 2004 MP 22. 
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Employer never established a set work schedule for Employee or his co-workers. 
Employee was expected to be on call whenever he was needed; he was never given 
paystubs that tied bis wage to any set number of hours. Employer made no effort 
to keep track of his hours. In this environment, Employee relied on assurances 
from 1v1r. Zhong that he was expecting more money to arrive from his business 
transactions in Greece and then, Employee would be repaid the salary that was 
being withheld. Employee made his dissatisfaction with the situation known, yet 
Mr. Zhong assured him that the financial situation would improve. ld. 

Into the vacuum created by Employer's inconsistent and unsettled management, 
Employee kept working his usual disjointed schedule of random assignments 
called in by President Zhong. (There is no evidence that ABO management ever 
told Employee to curtail his office time, stop or reduce doing any specific task, or 
stop coming to the office on weekends.) While continuing to work, Employee 
continued pressing President Zhong for more compensation. In May 2016, when 
Employee told Mr. Zhong that he needed more money, Zhong responded with 
words to the effect that money was coming - just wait. [Testimony of Mr. 
Sevugan.] Based on the credible testimony of Employee as well as the other 
evidence presented, the Hearing Officer finds that Employee's reliance on such 
promises was reasonable under the circumstances. 

(3) Relying on equity to avoid an unjust result. 

Employer's failure to keep track of Employee's work hours and to provide him 
with a paystub with hours, rates and deductions, clearly violated the CNMJ 
Minimum Wage and Hour Act, as cited below (see Conclusions). Moreover, 
Employer's erratic, random management, in which Employee was expected to 
work without an actual work schedule, coupled with the employer:s continued 
promises that wages would improve in the future, created an environment that kept 
Employee guessing as to the nature of his employment and the status of his salary. 

For many months, Employee continued to service the needs of JVfr. Zhong while 
relying on his positive assurances that more money was coming. \Vhen Employee 
could wait no longer, he quit his employment and filed this labor complaint at the 
Department of Labor to obtain a legal remedy to reimburse what he had lost. Now, 
the same Employer who failed its legal obligation to keep track of Employee 's 
hours, argues that the lack of specificity mal<es any award of unpaid wages (i. e., 
a legal remedy using Wage and Hour laws), speculative. 
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The Hearing Officer believes it would be unjust to allow Employer to benefit, in 
effect, from its own wrongdoing. This case justifies an equitable remedy where the 
legal remedy would result in injustice. 

( 4) The Elements of Promissory Estoppel Have Been Met. 

In conclusion, the Hearing Officer finds that the elements of promissory estoppel 
have been met. First, there was a clear initial promise to pay Employee a monthly 
salary of $ 1 ,500 per month, as well as conduct for six months in conformity with 
that promise. Second, faced with a chaotic and confusing work environment, 
Employee reasonably relied on his Employer' s  assurances that finances would be 
improving and that he would be repaid his salary that he had been missing. (The 
fact that Employee ' s  work schedule remained the same also misled him into 
believing he was entitled to the former salary. )  Third, if no equitable relief were 
invoked, Employee would be unable to obtain any legal redress for most likely 
being grossly underpaid for many months, and an injustice would result whereby 
Employer would benefit, in effect, from its own wrongful failure to keep track of 
Employee' s  time, in accordance with the law. In short, the equities weigh in favor 
of enforcing the oral agreement and reimbursing Employee at the rate of $ 1 ,500 
per month for the applicable period. 

CONCLUSIONS OF LAW 

I. The Hearing Office has original jurisdiction to adj udicate the labor 
complaint filed by Employee, pursuant to 3 CMC § 4942(a). 

The Commonwealth Employment Act of 2007 ("Act") vests broad jurisdiction in 
the Administrative Hearing Office to resolve labor and wage disputes brought by 
U.S .  citizens as well as by foreign workers. The Act states, in part, that : "The 
Administrative Hearing Office shall have original jurisdiction to resolve all actions 
involving alleged violations of the labor and wage laws of the Commonwealth . . .  " 
[3 CMC § 4942(a).] 

The Hearing Officer finds that this employment dispute is based on an oral promise 
by Employer to pay a certain monthly salary to Employee. The dispute has been 
analyzed and adjudicated according to common law contract principles, including 
equitable principles of equitable estoppel and detrimental reliance. 

The Hearing Officer finds the Commonwealth Legislature ' s  grant of jurisdiction to 
be broad enough to encompass common law claims arising out of, and related to, 
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the employment relationship. This would include jurisdiction to adjudicate 
disputes regarding employment contracts, both oral and written, that pertain to an 
employee' s rights to be paid by an employer for work performed. The present case 
is well within the above-cited jurisdiction of the Administrative Hearing Office. 

II. Employer Failed to Follow CNMI Law Requiring Employers To 
Issue Detailed Time and Payroll Information To Employees. 

The CNMI Minimum Wage and Hour Act at 4 CMC § 9232(c), requires employers 
to provide detailed information to employees when wages are being paid. The 
statute states : 

Every employer shall furnish each employee at every Jill.Y period a written 
statement showing the employee ' s  total hours worked; overtime hours; 
straight-time compensation; overtime compensation; other compensation; 
total gross compensation; amount and purpose of each deduction; total net 
compensation; date of payment; and pay period covered. (Emphases added. ) 

For many months in 20 1 6, Employer paid Employee in cash and provided no detail 
whatsoever to him regarding the number of hours being compensated, hourly rate 
of pay, deductions taken, etc. In addition, Employer utterly failed to make any 
effort whatsoever to keep track of the actual hours being worked by Employee. 
Such conduct violated the CNMI Minimum Wage and Hour Act, as cited above.7 

Employer's  failure to keep time records regarding Employee also made it 
impossible for Employee to prevail on a legal claim based on the number of hours 
he had worked. Employer's  conduct in this regard should be considered a factor in 
providing an equitable remedy for Employee ' s  claim. 

II 

7 Procedural Note: The Determination did not include a charge against Employer alleging a violation of 
th is statute. At Hearing, Employer objected that its due process rights would be vio lated if the Hearing 
Officer imposed a sanction for a charge that had not been fi led against it prior to the Hearing. On the 
final day of testimony ( 1 1 /3 0/20 1 6), the Department counsel and Employer's  counsel agreed to meet and 
confer on this issue as to whether the Department would seek to amend its Determination to add the 
charge. The Depatiment never fi led any motion to address this matter after the hearing ended. Based on 
these facts, the Hearing Officer wi l l  not assess any sanction against Employer in this case for its violation 
of the CNMI Minimum Wage and Hour Act. 
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III. The Statute of Limitations For Administrative Labor Claims Limits 
the Period In Which Unpaid Wages May Be Recovered by Employee. 

The applicable statute of limitations for labor claims filed in the Administrative 
Hearing Office is six months. 3 CMC § 4962(b ) . This means that a claimant must 
file his labor claim within 1 80 days of the "last occurring event" that gave rise to 
the claim. The Hearing Officer holds that Employer' s legal obligation to pay 
wages for work performed constitutes a "continuing" obligation that arises every 
day the employee works. Thus, even though Employer' s  non-payment of 
Employee's  salary began in January 20 1 6, months beyond the statutory period, 
there is coverage for that paii of the claim that took place within 1 80 days (six 
months) of the date of filing of the Complaint. As Employee filed his complaint 
on August 29, 20 1 6, the applicable period runs from March 3, 2016 until August 
29, 2016 (filing date) . 

IV. The Equitable Doctrine of Promissory Estoppel Shall Be Applied to 
Award Unpaid Salary To Employee Based On The Oral Agreement 
To Pay A Salary of $1 ,500 Per Month. 

For the reasons set forth in the above section on Promissory Estoppel, the Hearing 
Officer finds that the elements of the doctrine of promissory estoppel have been 
met and the equities favor an award to Employee. Employer 's  promise to pay a 
$ 1 ,500 monthly salary to Employee in exchange for his services, shall be enforced. 
The amount of the award is determined below. 3 CMC § 4947(d)(l  l ) .  

V. Employee Shall Be Awarded, In Equity, His Unpaid Salary That 
Amounts to $5,200.00 For The Applicable Period. 

Having concluded, in equity, that Employee is entitled to the promised monthly 
wages of $ 1 ,5 00 per month for his services, the Hearing Officer finds that 
Employee is owed $5,200 for the period from March 3 .  through July 24, 20 16 .  

Month Paid Valued Unpaid 
March $500 $ 1 ,500 $ 1 ,000 
April $500 $ 1 ,500 $ 1 ,000 
May $500 $ 1 ,500 $ 1 ,000 
June $500 $ 1 ,500 $ 1 ,000 
July 0 $ 1  200 $ 1)00 
TOTAL: $2,000 $7,200 $5,200 
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The wages owed to Employee for the applicable period, minus the amounts that 
were paid to Employee by Employer, total $5,200.00. [The monthly payment for 
July 20 1 6  has been prorated to 415ths of the monthly salary.] 

VI. Liquidated Damages Shall Be Awarded in This Case. 

The Commonwealth Employment Act of 2007 at 3 CMC § 4947(d)(2) authorizes 
an award of liquidated damages , amounting to twice the amount of unpaid wages, 
unless the Hearing Officer finds extenuating circumstances. Having fashioned an 
equitable remedy that awards unpaid salary to Complainant in the interests of 
justice, the Hearing Officer does not believe that justice would be served by 
assessing an additional $5 ,200 .00 in liquidated damages against Respondent. 
Nevertheless, I believe that some added amount is warranted to compensate 
Employee for having to file this lawsuit to recover his unpaid wages . Accordingly, 
the Hearing Officer award liquidated damages in the amount of one thousand 
dollars ($1 ,000.00), which amounts to nearly twenty percent of the underlying 
equitable award in this case. [3 CMC § §  4947(d)(2) and 4947(d) ( l  1 ) . ]  

The Department being fully advised and good cause having been shown, IT IS 
HEREBY ORDERED: 

1 .  Judgment: Based on the findings above, judgment is hereby entered 
against Respondent ABO International Corporation and in favor of Complainant 
Pandiyan K. Sevugan on his labor claim. Complainant is hereby awarded 
$5,200.00 in unpaid wages, as well as the liquidated damages described below. 
[3 CMC § §  4947(d)( l )  and 4947(d)(l  l ) . ]  

2 .  Liquidated Damages : For the reasons set forth above, Complainant 
Pandiyan K. Sevugan is hereby awarded one thousand dollars ($1 ,000.00) in 
liquidated damages . [3 CMC § §  4947(d)(2) and 4947(d) ( l  l ) . ]  

3 .  Payment Schedule:  Respondent ABO International Corporation is 
ORDERED to pay the above-noted amounts (totaling $6,200.00) by cashier' s  
check or  postal money order, payable to Pandiyan K.  Sevugan, and delivered to the 
Administrative Hearing Office no later than thirty (30) days after the date of 
issuance of this Order. 3 CMC § 4947(d)( l l ) .  

II 

II 
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[L.C. No. 16-017) 

4. Appeal: Any person or party aggrieved by this Order may appeal, in 
writing, to the Secretary of Labor within fifteen ( 1 5 )  days of the date of issuance 
of this Order. 3 CMC § 4948(a). 

DATED: February 2 , 20 1 8. 
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COMMONWEALTH OF THE NORTHERN MARIANA ISLANDS 
DEPARTMENT OF LABOR 

ADMINISTRATIVE HEARING OFFICE 

In the Matter of: 
Teresita Reyes, 

Complainant, 
v. 

ABO International Corporation, 
dba ABO Rent-a-Car, 

Respondent. 

) Labor Case No. 1 6-0 1 8  
) 
) ADMINISTRATIVE ORDER 
) 
) 
) 
) 
) 

This case was heard on November 22, 28,  29 and 30 ,  20 1 6, in the Administrative 
Hearing Office of the CNMI Depaiiment of Labor. Complainant Teresita Reyes 
appeared without counsel. Respondent ABO International Corporation, dba ABO 
Rent-a-Car, appeared through its President, Bo Zhang, and its legal counsel, 
George Hasselback. 1  The Department of Labor appeared through investigator Ben 
Castro and Asst. Attorneys General Michael Witry and Martin De Los Angeles. 
Ms. Yu, Xue Mei and Ms. Elvira Atalig testified in support of the Respondent. 
Mr. Pandiyan Sevugan testified in support of Complainant. Hearing Officer Jerry 
Cody, presiding. 

After hearing the testimony and reviewing the record, the Hearing Officer 
makes the following Findings of Fact and Conclusions of Law: 

Complainant Teresita Reyes ("Employee") filed this labor complaint against her 
former employer, ABO International Corporation, dba ABO Rent-a-Car 
("Employer") on August 29, 20 1 6, alleging that Employer had failed to pay her 
thousands of dollars in wages for hours she claimed to have worked for Employer. 
[A copy of the Complaint was entered into evidence as Hearing Exhibit l .] 

Employer operated a car rental business and a tourist business; it also maintained 
several apartments which were used by its tourist clients. In addition, Employer 
leased or rented two houses in Saipan. [Testimony of Mr. Zhong.] 

1 On November 28, 29 and 30, 20 1 6, the hearing of L.C. No. 1 6-0 1 8  was consolidated with the hearing 
of L. C. No. 1 6-0 1 7, Pandiyan Sevugan v. ABO International Corporation, dba ABO Rent-a-Car. Mr. 
George Hasselback already represented ABO in L.C. No. 1 6-0 1 7. On November 28,  20 1 6, ABO hired 
Mr. Hasselback to represent ABO in L.C. No. 1 6-0 1 8, as wel l .  
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FINDINGS OF FACT 

Employee was hired by Employer in September 20 1 5 , to work as a cleaner, but 
later, she also worked as a driver and office worker. Her assigned tasks included: 
cleaning the ABO car rental office, cleaning rental cars, cleaning various 
apartments in San Vicente, Koblerville and Susupe, cleaning a house in Chinatown 
and a house in Kagman, and driving certain persons to various locations as directed 
by Employer' s  President, Mr. Zhong. In addition, Employee sometimes was asked 
to sit at the car rental office and answer the telephone. [Testimony of Ms. Reyes; 
Determination at p. 2, if 4 (Hearing Exhibit 5).] 

When Employee was hired, she thought her only job would be to clean the office. 
She was told by Mr. Zhong to come to the office from 8 a.m to 5 p.m.,  five days 
per week. Soon after the job started, however, Employee began to be called into 
the car rental office every weekend. On Saturday and Sunday, she would sit in the 
office and answer the phone. Someone else, Ms . Yu (not Yu, Xue Mei), worked 
alongside her in the office. [Employee believes that person went back to China 
and is no longer in the CNMI.] [Testimony of Ms. Reyes.] 

Initially, the parties agreed that Employer would pay Employee $300 per month for 
the services she performed. This was an oral agreement entered into between Ms. 
Reyes and Mr. Zhong - there was no written contract. [Testimony of Ms. Reyes 
and Mr. Zhong.] Employee testified that she was paid the $3 00 per month in cash 
for many months. But sometime in 20 1 5 ,  when she realized how many hours she 
was working, Employee began complaining about her low salary. In response, 
President Bo Zhong told her several times that he would pay her more once 
business improved. [Testimony of Ms. Reyes.] 

Employer paid Employee $300 in cash each month from September 20 1 5  through 
August 20 1 6, except that in March 20 1 6, Employee was paid $ 1 5 0  and in two 
other months, she was paid $400. (These amounts are noted in the Determination, 
prepared by investigator Ben Castro - see Hearing Exhibit 5) .  When Employee 
was paid, she was paid in cash and she was never provided a list of her work hours, 
hourly rate of pay, deductions taken, etc. Id. 

Employee testified that she was expected to work every day, including weekends, 
so she went to work at the car rental office every weekend and answered phones . 
As a result of working every weekend, Employee incurred hundreds of hours of 
overtime. 

2 
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Total Workforce Listing: Employer' s Total Workforce Listing, signed under 
penalty of perjury by President Zhong on February 1 7, 20 1 6, lists Employee as a 
full-time employee (rental agent) paid monthly in an unspecified amount. [A copy 
of the Total Workforce Listing, signed on 2/1 7/20 1 6, was entered into evidence as 
Hearing Exhibit 1 7.] 

Employee' s Time Records (Hearing Exhibit 2) : Employee kept her own 
personal record of the number of hours she worked on a daily basis. She made 
time record entries every day in a special notebook that she kept for that purpose. 
In the notebook, Employee did not break down the various times that she spent on 
different tasks (ex. :  cleaning office vs. cleaning houses in Kagman); she just 
recorded the date and time that she worked. During investigation and at Hearing, 
Employee produced the original and a copy of the notebook. [Employee' s  original 
notebook of time records was entered into evidence as Hearing Exhibit 2 ;  a correct 
copy of Employee' s  notebook was entered into evidence as Hearing Exhibit 4.] 

Investigator's Summary of Wages Earned and Owed (Hearing Exhibit 3): 
The investigator relied on Employee' s  time records (Exhs. 2 or 4) because he 
found her records to be reliable. (For discussion of Employer' s time records, see 
pp. 5-6.) The investigator used Employee' s  notebook entries and prepared a 
weekly summary of Employee' s  work hours, calculating regular and overtime 
wages based on the then-applicable statutory minimum wage of $6.05 per hour. 
[Testimony of Mr. Castro .] [A copy of the investigator' s  wage summary was 
entered into evidence as Hearing Ex. 3 .] In his Determination (Hearing Ex. 5), the 
investigator calculated the following amounts of earned and unpaid wages : 

Months Amount Less Cash Rec'd Amounts Due 
September 20 1 5 :  $ 1 ,32 1 .93 $300.00 $ 1 ,02 1 .93 
October 20 1 5 :  $ 1 ,434.00 $300.00 $ 1 , 1 34 .00 
November 20 1 5 :  $ 1 ,4 1 0.22 $300.00 $ 1 , 1 1 0 .22 
December 20 1 5 :  $ 1 ,956.42 $400.00 $ 1 ,556 .42 
January 20 1 6 :  $ 1 ,506.42 $400.00 $ 1 , 1 06 .42 
February 20 1 6 :  $ 1 ,066.52 $300.00 $766.52 
March 20 1 6 : $943 .26 $ 1 50 .00 $793 .26 
April 20 1 6 :  $ 1 ,426.29 $300.00 $ 1 , 1 26.29 
May 20 1 6 :  $ 1 ,256.89 $300.00 $956 .89 
June 20 1 6 : $964.98 $300.00 $664.98 
July 20 16 :  $544.50 $300.00 $244.50 
August 20 16 :  $590 .80 $300.00 $290 .80 

Total Due $ 1 0,772.23 
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Corroborating Testimony From Employee's Co-worker: Employee' s  co
worker, Pandiyan Sevugan, worked as a driver/supervisor for Employer from 
January 20 1 5  to July 24, 20 1 6 .2 It should be noted that Mr. Sevugan also filed a 
labor complaint against Employer for non-payment of wages (see Labor Case no . 
1 6-0 1 7), which was heard in a consolidated hearing with this case. Mr. Sevugan' s 
testimony, taken on November 22, 20 1 6  (afternoon session), corroborated portions 
of Employee 's  testimony. Sevugan had introduced Employee to the company and 
considers her a personal friend. 

First, Sevugan testified that Employee was paid $300 per month in cash by 
Employer (President Bo  Zhong); Sevugan knows this because he was present on 
numerous occasions when Employee was paid by Mr. Zhong. Sevugan testified 
that many times, he asked President Zhong to raise Employee' s  salary. In 
response, Mr. Zhong would say: "Yes, later on I give" or words to that effect. Mr. 
Sevugan was paid his salary in cash on a monthly basis, just like Employee was 
paid. He asked Mr. Zhong for a receipt by never received a receipt. [Testimony of 
Mr. Sevugan.] 

Second, Sevugan confirmed that Employee worked weekends because he also 
worked weekends at the ABO Rent-a-Car office and he regularly saw Employee 
working at that time. Id. 

Third, Sevugan confirmed that Employee performed multiple tasks, including: 
cleaning the rental car offices, cleaning apartments in various villages on Saipan, 
and cleaning the personal home of President Zhong. Several times each month, at 
the direction of Mr. Zhong, Sevugan would call Employee and give her an assign
ment to clean apartments in San Vicente, Susupe and Koblerville, and sometimes 
Sevugan would drive Employee to those assignments. Id. 

Fourth, Sevugan testified that in the time he worked for Employer, the company 
never kept track of his work hours or Employee' s hours. He advised Employee to 
keep track of her own work hours. Id. 

II 

2 The Total Workforce Listing (Hearing Exhibit 17) l ists Mr. Sevugan as a Manager/Supervisor. Mr. 
Sevugan testified that part of his job was to drive tourists at the direction of Mr. Zhong. He also 
supervised the renovation of certain apartments. 

4 
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Employer's Time and Payroll Records Are Deemed Unreliable; Therefore, 
They Shall Not Be Used To Calculate Employee's Earned or Owed Wages. 

Two of the central questions in this case are: ( 1 )  How many hours did Employee 
work for Employer in a given month; and (2) how much was Employee paid? 

Employer offered an answer to both questions by producing its own set of time 
and payroll records concerning Employee. The most relevant documents for 
consideration are: Hearing Exhibit 1 1  (records that allegedly show Employee's 
actual hours worked in ABO's car rental office in 2016); Hearing Exhibit 1 5  
(payroll summaries for each month of20 1 6); and Hearing Exhibit 1 9(b) (records 
that allegedly show out-of-office assignments worked by Employee in 20 1 6). All 
of these exhibits consist of computer records compiled by Employer's unofficial 
book.keeper, Ms. Yue, Xue Mei, in 2016.  

Employer argues that its own records should be relied upon by the Hearing Officer 
instead of the time records produced by Employee (Hearing Exhibits 2 or 4). But 
Employer has its own credibility problems: 

1 .  Employer (President Zhong) failed to produce Employer's computer printed 
records to investigator dw-ing his scheduled interview with investigator Ben 
Castro. [Testimony of Mr. Castro; Hearing Exhibit 5.] Later, at Hearing, 
Employer introduced the documents into evidence. As a result, the investigator 
never considered these documents in his calculations of Employee's time. 

2. All of Employer's records were compiled by the company's "unofficial" 
bookkeeper, Ms. Yu Xue Mei, who was also known by complainants to be 
President Zhong's girlfriend. Ms. Yu was Treasurer and a Director of ABO. [See 
ABO's Annual Corporate Report at Hearing Ex. 20.] She was also someone who 
entered the CNMI as a "tourist," then overstayed her i mmigration visa by about 1 8  
months while she "worked" or provided assistance, to ABO. Evidently, Ms. Yu 
had no legal authority to work, or even reside, in the CNMI during the relevant 
time periods of January to August 2016.  [Testimony ofMs. Yu.] 

3. Employer's records (Ex. 1 1 )  are neat and orderly and tend to impress until one 
notices troubling details, such as a time entry that states that Employee worked one 
hour ( 1 1  a.m. to noon) on "6/3 1/2016" meaning June 3 1 ,  2016; except that there is 
no valid date of June 31 because June ALWA YS only has 30 days - never 31 
days. 
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4. Employer' s  various time and payroll records contain different totals for the 
same time periods. Admittedly, the totals are "close," but the discrepancies raise 
questions as to the accuracy of the records. For example : For April 20 1 6, Exhibit 
1 9(b) lists Employee ' s  total earnings as $5 1 3 ,  but Exhibit 1 5  lists the payment to 
Employee for that period as $5 00. Such discrepancies are found between Exhibits 
1 9(b) and 1 5  for the months of May, June, July and August 20 1 6. Furthennore, 
although Exhibit 1 1  shows Employee working a certain number of office hours, the 
hourly rate used to calculate her payment for those hours remains a mystery. No 
rate is ever stated and if one multiplies the number of hours listed in Exhibit 1 1  by 
the minimum wage of $6.05 per hour, that figure is not recorded in the totals listed 
in either Exhibit 1 9(b) or Exhibit 1 5 . Such discrepancies raise serious questions 
about the accuracy of the documents. 

5. Employer' s  time entries for March 20 1 6  demonstrate the most blatant example 
of fake entries. The evidence is as follows . Employee testified that she spent 
several weeks in Guam in March 20 1 6. Employee ' s  own records (Ex. 2) show that 
she was absent from work from February 25 through March 20, 20 1 6. In a post
hearing submission, Employee produced a copy of her World Tour and Travel 
itinerary which shows that Employee used her tickets to fly to Guam on 3/06/20 1 6  
and returned on a flight on 3/1 7/20 1 6 .  [See Travel itinerary document submitted 
by Complainant, per instructions of the Hearing Officer, on 1 2/02/20 1 6 . ]  This is 
sufficient proof that Employee was off-island from March 6 through 1 7, 20 1 6, 
Yet, Employer' s time records for March 20 1 6  (Ex. 1 1 ) show Employee working at 
ABO's  car rental office in Saipan on March 8 (5 hrs.), March 9 (5 hrs.), March 1 0  
(5 hrs.), March 1 1  (4 hrs .), March 1 5  (6 hrs.) and March 1 6  (4 hrs.) .  The Hearing 
Officer finds, based on the corroborating Travel Itinerary, that Employer 's time 
entries in Exhibit 11 for March 2016 are incorrect, and most likely fraudulent. 

In conclusion, having reviewed Employer' s time and payroll records in detail, 
the Hearing Officer finds that they are unreliable and, in some cases, fraudulent. 
Accordingly, these documents should not be relied upon to give an accurate picture 
of the actual hours worked by Employee, or the amounts paid to her, in 20 1 6.3 

3 Staff Meetings: Employer raised another l ine of defense at the Hearing regarding staff meetings. 
President Zhong claimed that in staff meetings held in .January and March 20 1 6, he notified Employee 
and Mr. Sevugan that their employment had been changed from full  to part-time employment and their 
salaries had been reduced. 

Both Employee and Mr. Sevugan denied that they attended these meetings or received any company 
notices or letters about changing their status from full to part-time employees. In any event, the salary of 
$300 that President Zhong claimed was specified as a base salary for Employee in the March meeting, is 
the amount she claims to have been paid nearly every month from April through August 20 1 6 . (She 
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The Hearing Officer notes that the confusion surrounding Employee' s  work status 
and the hours she worked would have been resolved if Employer had followed the 
law and issued details paystubs with the payroll, identifying hours worked, rate of 
pay, deductions taken, etc. 4 CMC § 9232(c). [See discussion in Conclusions of 
Law, below.] Employer' s  failure to follow this law and issue detailed paystubs 
created the confusion that has led to this case. 

CONCLUSIONS OF LAW 

I. The Hearing Office has original j urisdiction to adjudicate the labor 
complaint filed by Employee, pursuant to 3 CMC § 4942(a). 

The Commonwealth Employment Act of 2007 ("Act") vests broad jurisdiction in 
the Administrative Hearing Office to resolve labor and wage disputes brought by 
U.S .  citizens as well as by foreign workers . The Act states, in part, that: "The 
Administrative Hearing Office shall have original jurisdiction to resolve all actions 
involving alleged violations of the labor and wage laws of the Commonwealth . . .  " 
[3 CMC § 4942(a) . ]  

II. Employer Failed to Follow CNMI Law Requiring Employers To 
Issue Detailed Payroll Information To Employees. 

The CNMI Minimum Wage and Hour Act at 4 CMC § 9232(c), requires employers 
to provide detailed information to employees when wages are being paid. The 
statute states : 

Every employer shall furnish each employee at every � period a written 
statement showing the employee ' s  total hours worked; overtime hours ; 
straight-time compensation; overtime compensation; other compensation; 
total gross compensation; amount and purpose of each deduction; total net 
compensation; date of payment; and pay period covered. (Emphases added.) 

For many months, Employer paid Employee in cash and provided no detail 
whatsoever to her regarding the number of hours being compensated, hourly rate of 

claims that she was only paid $ 1 50 in March 20 1 6.) However, Employee al leges that her job 
responsibil ities and assignments were never reduced; thus, she was simply required to work the same 
amount for less money. She complained about this to President Zhong through Mr. Sevugan and was 
reassured by Mr. Zhong, who told Mr. Sevugan that more money would be paid to her as soon as Zhong's 
financial matters in Greece were resolved. [Testimony of Ms. Reyes and Mr. Sevugan.] 

7 

COMMONWEALTH REGISTER VOLUME 41 NUMBER 05 MA'/ 28, 2DIS PAGE 041917 



pay, deductions taken, etc. Such conduct violated the CNMI Minimum Wage and 
Hour Act, as cited above.4 

Furthermore, Employer's  slipshod, erratic management created a chaotic 
environment in which employees were left to work without set schedules and with 
no idea what their hourly pay rate was turning out to be after their monthly cash 
payment was received. This, coupled with the employer' s continued promises that 
wages would improve in the future, created an unsettled work environment that 
kept Employee guessing as to wages owed to her. 

III. Employee's Time Records (Hearing Exhibits 2 or 4) Are Credible 
and Should Be Used To Compute Unpaid Wages. 

Into the vacuum created by Employer's  inconsistent and unsettled management, 
Employee kept track of her own work hours and continued pressing for more 
compensation. When Mr. Sevugan asked President Zhong to raise Employee 's  
pay, Zhong responded: "Yes ! Just wait !" [Testimony of Mr. Sevugan.] 

Employer never established a set work schedule for Employee or her co-workers. 
Workers were told to "organize job by yourself' (Hearing Ex. 9), and were never 
given paystubs that tied their hours to wages. In this disorganized environment, 
Respondent' s  own witness, Ms . Atalig, testified that she kept track of her own 
work hours to "reassure" herself. Given the confused management, it is uncertain 
whether Employee' s  work on the weekend' s  at Employer's  car rental business was 
complying with, or going against, Employer's  directives. In any event, there is no 
evidence that management ever told Employee to leave the office, stop working, or 
stop coming to the office on weekends. 

The Hearing Officer finds Employee' s  testimony as to how she kept daily records 
of her work hours, and the records themselves, are credible. Given Employer's  
failure to issue paystubs to Employee in violation of the CNMI Minimum Wage 

4 Procedural Note: The Determination did not include a charge against Employer alleging a violation of 
this statute. At Hearing, Employer objected that its due process rights would be violated if the Hearing 
Officer imposed a sanction for a charge that had not been filed against it prior to the Hearing. On the 
final day of testimony ( 1 1 /30/20 1 6), the Department counsel and Employer's counsel agreed to meet and 
confer on this issue as to whether the Department would seek to amend its Detennination to add the 
charge. The Department never filed any motion to address this matter after the hearing ended. Based on 
these facts, the Hearing Officer wil l  not assess any sanction against Employer in this case for its violation 
of the CNMI Minimum Wage ai1d Hour Act. 
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and Hour Act, as well as Employer's own discredited Lime records (see Order at 
pp. 5-6), the Hearing Officer concludes it is reasonable to rely on Employee's 
handwritten records to compute the number of hours worked by Employee. 

IV. The Investigator's Calculations Correctly Summarize The Wages 
That Employee Earned and Is Owed. 

Investigator Ben Castro testified as to how he used the time entries in Employee's 
notebook to extrapolate weekly totals of regular and overtime wages earned. The 
investigator then entered these weekly totals into the summary of wages (Hearing 
Exhibit 3) that were then included in his Determination (Hearing Exhibit 5). 
The Hearing Officer has reviewed the investigator's calculations at Hearing 
Exhibit 3 and finds them to be accurate. Accordingly, these calculated totals are 
hereby adopted as the correct summary of wages earned and incorporated into this 
Order. The Hearing Officer notes that there was a minor error made when the 
investigator transfen-ed totals from Exhibit 3 to Exhibit 5.5 The correct figure was 
contained in Exhibit 3 and the Hearing Officer has used that figure to calculate the 
final award. Furthermore, the Hearing Officer agrees with the investigator's 
assessment that it is proper to apply the applicable wage rate of $6.05 per hour, 
which was in effect in the CNMI from October 1 ,  20 1 5  through September 30, 
2016.  

V. The Statute of Limitations For Administrative Labor Claims Limits 
the Period In Which Unpaid Wages May Be Recovered by Employee. 

The applicable statule of limitations for labor claims filed in the Administrative 
Hearing Office is six months. 3 CMC § 4962(b). This means that a claimant must 
file her labor claim within 180 days of the "last occurring event" that gave rise to 
the claim. The Hearing Officer holds that Employer's legal obligation to pay 
minimum wages for work performed constitutes a "continuing" obi igation that 
arises every day the employee works. Thus, even though Employer's non-payment 
of Employee's wages began in 20 1 5, beyond the statutory period, there is coverage 
for that part of the claim that took place within 1 80 days (six months) of the date of 
filing of the Complaint. As Employee filed her complaint on August 29, 2016, the 
applicable period runs from March 3, 2016 until August 29, 2016 (filing date). 

; The total wages earned in March 2016 read $580.26 in Exhibit 3, but read $943.26 in Exhibit 5. 
Somehow, the wrong figure was transposed into Exhibit 5. This has been corrected in the next Section. 
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VI. Employer Owes Unpaid Regular and Overtime Wages To E mployee 
Amounting to a Total of $3,613.72. 

Complainant may recover unpaid wages, as limited by the applicable statute of 
l imitations, for the period from March 3, 2016 ,  until Employee stopped work on 
August 26, 20 16 .  That period is comprised of 25 weeks and 5 days of work; in 
essence, 26 weeks of wages. The applicable minimum wage for that period was 
$6.05 per hour; overtime was compensated at 1 .5 times the regular rate. 

As stated above, the investigator calculated each week of wages earned by the 
Employee, assessing overtime wages for weeks with more than 40 hours of work. 
(See Determination at Hearing Exhibit 3 . )  The Hearing Officer finds these 
calculations lo be accurate (except for the minor error noted in fn. 4). The 
applicable months within the statute of limitations, are as follows: 

Months Amount Less Cash Rec'd Amounts Due 
March 20 16 :  $580.26 $ 1 50.00 $430.26 
April 2016 :  $ 1 ,426.29 $300.00 $ 1 , 1 26.29 
May 2016 :  $ 1 ,256.89 $300.00 $956.89 
June 20 1 6 :  $964.98 $300.00 $664.98 
July 2016 :  $544.50 $300.00 $244.50 
August 20 1 6: $590.80 $300.00 $290.80 

Total Due $326 1 3.72 

The wages owed to Employee for the applicable period, minus the amounts that 
were paid by Employer, total $3,613.72 in regular and overtime wages, 

VII.  Em ployee Shall Be Awarded Liquidated Damages in a n  Amount 
Equal To the Unpaid Regular and Overtime Wages: $3,613.72. 

The Commonwealth Employment Act of 2007 at 3 CMC § 4947(d)(2) authorizes 
an award of liquidated damages, amounting to twice the amount of unpaid wages, 
unless the Hearing Officer finds extenuating circumstances. Based on the evidence 
presented, the Hearing Officer finds that Employee should be awarded liquidated 
damages equal to the amount of unpaid wages owed to her, as set forth above. 
Liquidated damages amount to $3,613.72. 

II 

II 

1 0  
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The Department being fully advised and good cause having been shown, IT IS 
HEREBY ORDERED: 

1 .  Judgment: Based on the findings above, judgment is hereby entered 
against Respondent ABO International Corporation and in favor of Complainant 
Teresita Reyes on her labor claim. Complainant is hereby awarded $3 ,6 1 3 .  72 in 
unpaid wages . [3 CMC §§  4942(a), 4947(d) ( l ), 4947(d)(l 1 ) . ]  

2 .  Liquidated Damages : In addition to the above wage award, Complainant 
Teresita Reyes shall be awarded liquidated damages in an amount equal to the total 
wage award ($3 ,6 13 .72). [3 CMC § §  4942(a), 4947(d)(2), 4947(d)( l 1 ) . ] 

3 .  Payment Schedule: Respondent ABO International Corporation is 
ORDERED to pay the above-noted amounts (totalling $7, 227.44) by cashier 's  
check or postal money order, payable to Teresita Reyes, and delivered to the 
Administrative Hearing Office no later than thirty (30) days after the date of 
issuance of this Order. 3 CMC § 4947(d)( l 1 ). 

4. Appeal: Any person or party aggrieved by this Order may appeal, in 
writing, to the Secretary of Labor within fifteen ( 1 5 )  days of the date of issuance 
of this Order. 3 CMC § 4948(a). 

DATED: January -3'.Q_, 20 1 8  

1 1  
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COMMONWEALTH OF THE NORTHERN MARIANA ISLANDS 
DEPARTMENT OF LABOR 

ADMINISTRATIVE HEARING OFFICE 

In the Matter of: ) Labor Case No. 1 6-025 
Patrick C. Togawa, ) 

Complainant, ) ADMINISTRATIVE ORDER 
\T. ) 

) 
Imperial Pacific International (CNMI) LLC. , )  
dba Best Sunshine International Ltd. ,  ) 

Respondent. ) 

This case was heard on February 28,  March 22 and April 24, 20 1 7, in the 
Administrati\Te Hearing Office of the CNMI Department of Labor, located on 
Capitol Hill, Saipan. Complainant Patrick C. Togawa appeared without counsel. 
Respondent Imperial Pacific International (CNMI) LLC, dba Best Sunshine 
International Ltd., appeared through its Vice President of Human Resources, 
Bertha Leon Guerrero, and its legal counsel, Kelley Butcher. Witnesses included 
Nicolas Blas and Derrick Teregeyo, who testified in support of Complainant; and 
Eugenio R. Souza and Robert Sutherland, who testified in support of Respondent. 
The Department of Labor appeared at the Hearing through in\Testigator Ben Castro. 
Hearing Officer Jerry Cody, presiding. 

After hearing the testimony and reviewing the record, the Hearing Officer 
makes the following Findings of Fact and Conclusions of Law: 

Background: Complainant Patrick C.  Togawa ("Employee") worked for 
Respondent Imperial Pacific International (CNMI) LLC, dba Best Sunshine 
International Ltd. ("Employer"), in its Security di\Tision from June 22, 20 1 5 , until 
August 23 , 20 1 6 . Employee was hired as a Security Super\Tisor, then promoted to 
Security Manager in August 20 1 5 . He worked as Security Manager from August 
20 1 5 , until August 20 1 6 . On August 23, 20 1 6, when pressured by the Employer's 
Vice President of Security to either resign or be terminated, Employee resigned his 
employment. 

Complaint: On October 1 7, 20 1 6, Employee filed a labor complaint for wrongful 
termination with the Administrati\Te Hearing Office. In his complaint, Employee 
alleged that he had been forced to resign from the company by Employer' s  Vice 
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President of Security, Eugenio Souza, on August 23,  20 1 6 . Employee also 
complained that he had never been given any type of training for his job.  
(Employee stated: "Because of lack of training they made me feel like I was not 
doing my job and the right decisions .") Employee also alleged that supervisor 
Sutherland constantly used profanity in speaking with him. Employee complained 
that on his last day of employment Employer had not given him any reason for its 
decision to force him to either resign or be terminated, other than to say that he 
continued to "make the same mistake." [A copy of the Complaint was entered into 
evidence as Hearing Exhibit 2.]  

Offer letter: Employee was hired based on an initial offer letter from Employer, 
dated June 1 2, 20 1 5 ,  in which Employer wrote that his employment would be "at
will" and could be ended at any time by him or Employer. [A copy of Employer' s  
offer letter was entered into evidence as Hearing Exhibit 2 . ]  Employee accepted 
the offer by signing the offer letter on June 1 5 , 20 1 5 ;  he began his employment as 
a Security Supervisor on June 22, 20 1 5 .  [Id. and Testimony of Mr. Togawa.] 

Promotion: On August 3, 20 1 5 , after about two months of employment, 
Employee was promoted to the position of Security Manager with an increase in 
salary from $ 1 0  to $ 1 5  per hour. He held that position for the remainder of his 
employment with Employer. 

Training re Security Duties : Employee never received any "formal" training 
(i.e. , courses, seminars, group lectures) regarding his positions as Security 
Supervisor and Security Manager. Employer conducted few, if any, formal 
meetings with its security staff. On the other hand, Employee' s  immediate 
supervisor, Robert Sutherland, provided day-to-day training and commentary in 
security matters that Employee received during his employment. Mr, Sutherland' s  
training approach was to send to Employee certain memoranda on  his duties and 
responsibilities (see Hearing Exhibits 1 1 , 1 2, 1 7, 1 8) or "Employee Counseling 
Forms" (see Hearing Exhibits 9, 1 3 ,  1 5) which often noted deficiencies in 
Employee' s  job performance. [Testimony of Mr. Sutherland.]  The Employee 
Counseling Forms contained an acknowledgement to be signed by Employee, 1 
together with a statement that read: "I understand that corrective action is required 
on my part and understand that failure to correct my situation may lead to further 
disciplinary action." [See, e.g. ,  Hearing Exhibit 1 5 .] 

1 Each form contained the following statement: "I acknowledge that the above information was 
discussed with me by Security Manager Robert L. Sutherland." (See, e.g., Hearing Exhibit 9.) 
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Employer's Policy Manual: Employer maintained a written manual, entitled 
"Employment Policies and Procedures ." [A copy of the 58-page manual, entitled 
Employment Policies and Procedures, IPI-20 1 6-00 1 (04/ 14/1 6), was entered into 
evidence as Hearing Exhibit 22 (hereinafter, "Manual") .2 The Manual states that 
"[t]hese policies and procedures are intended to serve as a reference for department 
heads and employees in defining standards of administration and operations . . . .  " 
[Id. at section 1 .2 (General Purpose).] According to Employer's Vice President 
of Human Resources, Ms. Bertha Leon Guerrero, these policies and procedures 
applied to all employees, including Mr. Togawa and his supervisors . [Testimony 
ofMs. Guerrero. ]  

The Manual begins with the statement: "The Company is  an 'at-will ' employer. 
Separation from employment can be initiated by either the employer or employee." 
Types of separation include: resignation, reduction of workforce, elimination of 
position, termination, disability or death. [Id. at section 9 . 1  (Separation of 
Employment) . ]  

The Manual lists 27 types of employee conduct (a-z to aa) that may result in 
disciplinary action, including termination. The only references arguably relevant 
to his case are: (a) gross misconduct; (r) unsatisfactory work performance or 
conduct; (u) Loitering or sleeping while on duty; or (y) violation of any gaming 
rule or regulation, internal rule, or any regulation pertaining to gaming matters. 
[Id. at Section 1 0 .3 (Grounds for Disciplinary Action) . ]  

The Manual supports the use of progressive discipline and states that disciplinary 
action may call for any of five steps :  counseling, verbal warning, written warning, 
suspension (with or without pay) and termination. The Manual states that "[e]ach 
incident, depending on its severity and frequency of reoccurrences, will dictate 
which steps are taken." This Section speaks of a first offense, subsequent offense, 
repeated offenses - resulting in suspension with or without pay, and "continuing 
conduct: termination." 3 [Id. at Section 1 0 .7 (Progressive Discipline).] 

2 The Hearing Officer is not using the more common term of "handbook" to describe this publication 
because the Manual, itself, states that excerpts of these policies and procedures will be placed in an 
Employee Handbook and that each employee will receive a copy of the Handbook. Obviously, this 
Manual is not the "handbook" version but a full text of Employer's policies and procedures. 

3 Section 1 0.7 (Progressive Discipline) also states that "[c]ertain types of employee problems are serious 
enough to require immediate suspension or termination of the employee ( e.g, theft, violence or gross 
misconduct), without util izing the progressive disciplinary process. The employee has the option of 
appealing the decision through the grievance procedure." 
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The Manual 's section on Termination is not a model of clarity. It states :  "A new 
employee may be terminated at any time from the company during the initial 
probationary period or the extended probationary period when the quality and 
performance of his or her work does not merit continuation as a Company 
employee. "  [Emphasis added.] This section implies that long-term employees -
namely, employees that have made it through their probationary period - are 
entitled to more rights than probationary employees with respect to termination. 
(Why draw the distinction between new or probationary employees and other 
employees, if there is no effect to the distinction?) Nevertheless, this distinction is 
not explained in the Manual . [Id. at Section 9 .5  (Termination).] 

The Manual also establishes an employee grievance process . It states that any 
regular status employee is eligible to pursue a grievance. although "[w]age 
disputes [and] performance evaluations . . .  are not eligible for consideration through 
the grievance process." All grievances must be filed with the Human Resources 
Department within 7 calendar days of the date of the incident giving rise to the 
dispute. [Id. at section 1 1 .4 (Employee Grievance Process).] 

Ms. Bertha Leon Guerrero, V.P. of Employer' s  Human Resources Department, 
testified that the heads of all departments are given a copy of the Manual or a 
company Handbook. Ms. Guerrero was not aware of whether individual 
employees receive a copy of it. Mr. Souza, head of the Security Department as of 
about July 20 1 6, testified that he does not distribute copies of the Manual or any 
Handbook to employees . 

Employee testified credibly that he was never shown a copy of the company 
Manual or any employee handbook. 4 [Whether Employee ever received the 
Manual does not alter the fact that these policies and procedures applied to him, 
especially given V.P. Deleon Guerero ' s  testimony that the policies were meant to 
apply to all supervisors as well as all employees . [Testimony of Ms. Deleon 
Guerrero.] 

Supervisor: For most of his employment, Employee's  direct supervisor was 
Director of Security Robert L.  Sutherland. 5 Employee never had a good working 

4 Employee testified that at the only management meeting he ever attended, he asked his supervisor for a 
copy of the company Handbook and was told, "just use your common sense." [Testimony of Mr. 
Togawa.] Mr. Togawa and two co-workers all testified that they never saw a company Handbook. 

5 Mr. Sutherland usually referred to himself as "Security Director" or "Director of Security." [Hearing 
Exhibits 1 2, 1 5 ,  1 7  and 1 8 .] At other times, he called himself "Security Manager." [Hearing Exhibit 9.] 

4 

CDMMDNWEALTH REGISTER VDLUME 41 NUMBER a.s l"(f;I 28, 2at8 PAGE D41825 



relationship with Mr. Sutherland. Employee characterized Mr. Sutherland as a 
short-tempered man, who made a habit of lacing his speech with profanity. 
Employee testified that Sutherland kept changing his mind about many company 
policies and procedures. [Testimony of Mr. Togawa. ]  As noted above, Mr. 
Sutherland issued numerous write-ups to Employee complaining about aspects of 
his job performance (see examples listed in the next section). 

Warnings : At Hearing, Employee testified that he could not recall being written 
up for violations . However, Employer produced numerous documents from its 
business records that establish that Employee had received many notifications and 
warnings from Director Sutherland regarding security-related issues. [See 
memoranda and Employee Counseling Forms at Hearing Exhibits 1 1 , 12, 1 3 ,  1 5, 
1 7  and 1 8 .] For example: 

• Hearing Exhibit 9 (issued 1 2/2 8/ 1 5) documents an incident in which 
Employee and another worker were cited by management for minimizing a 
security screen to watch a sporting event; 

• Hearing Exhibit 1 0  ( 1 / 10/ 16) documents a 3 -day suspension that Employee 
received for an unauthorized absence from the company premises; 

• Hearing Ex. 1 1  shows an email from Sutherland to Togawa about his failure 
to log in a misplaced cellular phone to Lost & Found; 

• Hearing Ex. 1 2  (2/02/1 6) shows an email from Sutherland to Togawa with a 
Memo re duties and responsibilities. (signed by Togawa on 2/02/1 6); 

• Hearing Ex. 1 3  (2/1 2/20 1 6) shows an Employee Counseling Form which 
details that while Employee was on shift as Security Shift Manager, two 
minors gained access to the casino area - a breach of Gaming Commission 
policies and procedures. 

• Hearing Ex. 1 5  (3/08/1 6) is an Employee Counseling Form that cites Mr. 
Togawa for failing to lodge a security badge and notes the necessity of 
properly documenting company items . 

• Hearing Ex. 1 6  is an undated Employee Counseling Form in which 
Employee was reprimanded by Bruce. Luprete for mishandling an 
intoxicated security guard. 

• Hearing Ex. 1 7  (5/05/16) is a request for information by Mr. Sutherland, 
complaining about misplaced time sheets for security personnel. 

• Hearing Ex. 1 8  (6/02/1 6) is an email from Sutherland in which Sutherland 
alleges that Togawa incorrectly entered an employee's  name in the security 
system. 

5 
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Performance Action Plan: In about January 20 1 6, Mr. Sutherland told Employee 
that he was "failing," and therefore, he needed to be placed into a 3-month 
"Performance Action Plan" or "PAP." During the next several months, Mr. 
Sutherland monitored Employee ' s  job performance" while Employee continued to 
work a regular shift as he completed the requirements of the PAP. In early March 
20 1 6, Employee and Sutherland met to discuss areas of performance that Mr. 
Sutherland believed needed improvement. [Hearing Ex. 14  - memorandum signed 
by Employee and Sutherland, dated 3/0 1/20 16 . ]  On about April 14, 20 1 6, 
Employee successfully completed the Performance Action Plan. [Hearing Ex. 1 5  -
copy of summary of a 4-week review ending on 4/04/20 1 6, which notes that 
Employee successfully completed the PAP on that date. An unnumbered 
document, signed by Mr. Sutherland and Mr. Togawa on 4/14/20 1 6, states that Mr. 
Togawa passed the PAP.]  Employee testified that in April 20 1 6, Mr. Sutherland 
came and congratulated him, stating that he had "passed" the PAP. [Testimony of 
Mr. Togawa and unnumbered document signed by Mr. Sutherland.6] 

April to August 2016: After successfully completing the PAP in April 20 1 6, 
Employee continued working as a Security Manager until August 20 1 6. In about 
July 20 1 6, Employer promoted Eugenio P.  Souza to be Vice President of Security, 
replacing Bruce LaPonte. With this promotion, Mr. Souza became the overall 
manager over Director of Security Robert Sutherland and the entire Security 
Department, including Employee. In the weeks leading up to his departure from 
the company, Employee testified that he does not recall having any negative 
experiences working with Mr. Souza. [Testimony of Mr. Togawa.] Mr. Souza 
noted two incidents (see fn. 1 8), but stated that neither of them led to his decision 
to give Employee a choice of resignation or termination on August 23 , 20 1 6 . 
[Testimony of Mr. Souza.] 

Management's Decision to Offer Employee A "Choice :"  Mr. Souza testified 
that he decided in August 20 1 6  that he no longer wanted Employee to work in 
security for Employer. At hearing, Mr. Souza gave non-specific, somewhat 
rambling testimony explaining why he decided to force Employee to resign or be 

6 This document, signed by Employee and Supervisor Robert Sutherland on April 1 4, 20 16 ,  states:  
"Performance Action Plan satisfactorily completed on:  4/04/20 1 6." The document also stated: "Failure to 
meet and sustain improved performance may lead to further disciplinary action, up to and including 
termination. Corrective action may be taken in conjunction with, during, or after the performance plan." 
The document was received into evidence, but was not numbered as a separate exhibit by the Hearing 
Officer. 

-
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terminated.7 [See Conclusions of Law· at Section IV for further discussion of Mr. 
Souza' s  testimony in this regard.] 

Resignation/Discharge: On August 23,  20 1 6, while Employee was working a 
regular shift, he was instructed to meet with V.P. Souza and Mr. Sutherland. Soon 
after the meeting began, Mr. Souza told Employee that "management" had decided 
to terminate him, but the company was offering Employee a choice: he could either 
resign or be terminated. [Testimony of Mr. Souza.] When Employee asked why 
this was being done, Mr. Souza told him that he was repeatedly making the "same 
mistake." [Testimony of Mr. Togawa.] Employee did not understand what 
"mistake" he was being accused of doing; he testified at hearing that he still did not 
know what mistake had been referred to. [Id. ] At the end of this meeting, which 
lasted about 20 to 30  minutes,  Employee decided to resign. [See discussion at pp. 
9- 1 0  regarding "constructive discharge."] 

Resignation papers were then presented to Employee and he signed them. 
[Testimony of Mr. Souza and Mr. Togawa; Hearing Ex. 1 9  - a copy of the 
Personal Action Form reflecting Employee's resignation from the company on 
August 23, 20 1 6.] 

Employee testified that he later considered going to Employer' s  Human Resources 
Department and reporting what had happened; but ultimately, he decided instead to 
file a complaint with the CNMI Department of Labor ("DOL"). Soon thereafter, 
Employee came to DOL and filed a labor complaint against Employer, alleging 
wrongful termination. [Letter complaint at Hearing Exhibit 2 . ]  

Money Laundering Allegations Made by Employee: Employee orally amended 
his complaint at Hearing to add an allegation regarding money laundering. In 
brief, Employee alleged that in about July 20 1 6, he reported that there was unusual 
activity occurring at certain gaming tables which, he believed, might constitute 
illegal "money laundering." Employee reported this to Mr. Souza, who later told 
him that the Surveillance Department had reviewed videotapes and found no basis 
for the charge. [Testimony of Mr. Souza.] In his amended allegation, Employee 
alleges that his act of complaining about money laundering to Employer was the 
real reason that Employer decided to constructively discharge him on October 23,  
20 1 6. [Testimony of Mr. Togawa.] 

7 Souza testified that sometime in August 20 16 ,  he reviewed Employee' s file and noted numerous 
warnings, violations, a suspension, a Performance Action Plan, etc. Souza became convinced that 
Employee "wasn't taking care of his shift." [Testimony of Mr. Souza.] 
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Mr. Souza testified credibly that he had passed on Mr. Togawa' s  allegation to the 
appropriate authorities, Employer' s  Surveillance Department, and that Surveillance 
did not find a basis for the charge. Souza testified credibly that this allegation had 
nothing to do with his decision to "offer" Employee the choice between resignation 
and termination. [Testimony of Mr. Souza.] 

I. Introduction 

CONCLUSIONS OF LAW 

The present case involves an at-will employee who was constructively discharged 
by his Employer for failing to meet some unspecified standard of conduct for 
security-related employees .  Employer asserted various defenses. First, Employer 
argued that it did not terminate Employee; rather, he resigned voluntarily when 
given the opportunity to do so.  Second, Employer maintained that it had cause to 
terminate Employee because numerous deficiencies in Employee's  performance 
had been identified over the course of many months . Third, Employer argued that, 
in any event, Employee was an at-will employee who, as a matter of law, could be 
terminated with or without cause. Thus, whether or not its decision was correct, 
was immaterial because Employer could legally terminate Employee without a 
valid reason. 

The Hearing Officer notes that under the law applicable to at-will employment, an 
employer can terminate an at-will employee, with or without cause, provided that 
none of the three recognized exceptions applies. Shiprit, supra. In this case, 
however, the Hearing Officer finds that one of the recognized exceptions is 
applicable. The Hearing Officer holds that Employer' s  treatment of Employee 
amounted to a constructive discharge and that this discharge breached the implied 
covenant of good faith and fair dealing. This decision is based on a finding that in 
affecting the discharge, Employer' s  Vice President of Security acted contrary to 
Employer's  policies and procedures as set forth in the company's  Manual, as well 
as the established course of dealing between Employee and the company's  
management. The Hearing Officer further finds that Complainant i s  entitled to an 
award of damages based on Employer' s  breach of the implied covenant of good 
faith and fair dealing. Damage calculations are set forth below in Section V. 8 

8 Certain issues, which are irrelevantto the main ruling, are not discussed in  great detail in this Order. 
F irst, Complainant' s  amended charge regarding money laundering has been dismissed based on the 
Hearing Officer's acceptance of Mr. Souza's testimony. Second, the allegation that Mr. Sutherland used 
profane language at the workplace is deemed only marginally relevant as it has no legal effect on the 
disposition of this case. For the record, the Hearing Officer accepts the truth of Employee' s  testimony 
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II. Complainant Was Constructively Discharged by Respondent on August 
23, 2016. 

One issue in this case is whether, given the facts of this case, Employee' s  departure 
from the company constitutes a voluntary resignation or a constructive discharge. 
In order to prevail on his claim, Employee must first prove that his departure from 
the company was a constructive discharge and not a voluntary resignation. 
The facts of Employee 's last day at the company are straightforward. While 
working his shift as Security Manager, Employee was summoned to a room where 
he was confronted by his two supervisors, Mr. Sutherland and Mr. Souza. The 
Vice President of Security, Eugenio de Souza, promptly informed Employee that 
management had decided to give him a choice: either resign immediately or be 
terminated. According to Employee' s  credible testimony, Souza did not go into 
detail about the reasons for this action, except to say ''you keep making the same 
mistake" or words to that effect. (Souza disputes this, stating that he spent about a 
half hour reviewing Employee's  histo1y of warnings and mistakes . Upon viewing 
the demeanor of the witnesses, the Hearing Officer finds Employee's version of 
this meeting to be more credible than V.P. Souza' s account.) 

V.P. Souza admits that on August 23, 20 1 6, he did not give Employee any 
information regarding any employee rights Mr. Togawa had to contest Employer' s  
decision. The testimonial description of  the meeting demonstrates that Employee 
was pressured to make this important decision with his supervisors watching and 
he was given the impression by Souza that the decision needed to be made 
immediately. [Testimony of Messrs . Togawa, Sutherland and Souza.] Under these 
pressured circumstances, Employee chose to resign and signed a resignation form 
that was placed in front of him. 

Commonwealth law does not specifically address the doctrine of "constructive 
discharge." Rather, the doctrine has developed largely through the federal courts 
in cases involving unfair labor practices .9 These courts hold that a constructive 
discharge results when 'job conditions are so difficult or unpleasant that a 
reasonable person in the employee' s  shoes would have felt compelled to resign." 

regarding Sutherland' s use of profane language in  the workplace. The Hearing Officer notes that 
Employee's testimony as to Sutherland's profanity was corroborated by the testimony of Employee's two 
co-workers. Furthermore, the Hearing Officer rejects Mr. Sutherland' s  testimony i n  which he denied 
using such language, as unreliable. In any case, there was no showing that Sutherland's profanity 
affected Employee' s  job performance or led to his discharge; thus, the issue i s  i rrelevant to the wrongful 
termination charge. 
9 Under 7 CMC § 340 1 ,  Commonwealth courts look to the rules of the common law i n  the absence of 
written law or local customary law to the contrary. 
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(Citations omitted.)  Junior v. Texaco. Inc. ,  688  F .2d 377, 379 (5th Cir. 1 982); see 
also Alicea Rosadou v. Garcia Santiago, 562 F/2d 1 14 ( 1 st Cir. 1 977); Irving v. 
Dubuque Packing Co. , 689 F .2d 1 70,  1 72 ( 1 0th Cir. 1 982); Tonry v. Security 
Experts, Inc. , 20 F.3d 967 (9th Cir. 1 994) . The employer' s  conduct is judged 
under a "reasonable person" standard as opposed to the subjective view of the 
complainant. Thus, whether the employer's actions amount to constructive 
discharge depends upon whether a reasonable person under similar circumstances 
would have viewed working conditions as so intolerable that the person would 
have felt compelled to resign. Id. 

The evidence in this case supports a finding that Employee was constructively 
discharged. Employee was placed under immediate pressure by his department 
head, Mr. Souza, to decide whether to leave his employment immediately or await 
formal termination papers . With two supervisors looking on in these tension filled 
minutes, with a company Vice President telling Employee that he would be 
terminated formally if he didn't immediately sign resignation papers, a reasonable 
person would have felt compelled to sign the papers and leave his employment. 
Employee did what any reasonable person would have felt compelled to do. 

Mr. Souza may have believed he was giving Employee a concession in "allowing" 
him to resign, but the manner in which Employee was confronted, and Souza's ad 
hoc comments about Employee making the "same mistake," were coercive. The 
fact that Employee was given no notice that he could contest this decision 
contributed to the coercive effect of Souza's conduct. In his words and conduct, 
V.P. Souza was communicating management' s  decision that Employee needed to 
leave his employment. Under these circumstances, Employee's  "decision" to 
resign cannot be viewed as truly voluntary. 

Based on the evidence presented in this case, the Hearing Officer concludes that 
Employer's action constituted a constructive discharge of Employee. 

III. Complainant Was An At-Will Employee Who Could Be Terminated 
With Or Without Cause, Unless A Recognized Exception Applied. 

Complainant's employment in this case is properly termed "at-will" employment. 
Under American common law that developed in the late 1 9th century, employment 
of unspecified duration that is begun without a written contract is considered "at
will" employment. 1 0  

10 "The concept of employment-at-will emerged in the United States as a complement to laissez-faire 

1 0  

CDMMDNWEALTH REGISTER VDLLIME 41 NUMBER D5 M�"i- 28. 2[]18 PAGE []41831 



The general rule is that an at-will employee may be terminated at any time, with or 
without cause. However, this rule is subject to certain exceptions . The American 
common law doctrine of "at-will" employment appears to have been addressed in 
only one reported decision in the CNJ\11: Shiprit v. STS Enterprises, Inc. ,  CV99-
0490, issued by Judge Lizama on 1 2/1 3/99. In that case, the Court analyzed the "at 
will" doctrine in the context of granting Defendant's Motion to Dismiss the case on 
procedural grounds. In its analysis, the Court noted that there are three general 
exceptions to the rule that at-will employees may be terminated at any time, with 
or without cause: 

First, the public policy exception to the at-will doctrine permits an at-will 
employee to recover for wrongful discharge upon a finding that the 
employer's conduct undermined an important public policy. Second, an 
exception based on contract law allows an at-will employee to recover for 
wrongful discharge upon proof of an implied-in-fact promise of employ
ment for a specific duration .  Such an implied-in-fact promise can be 
found in the circumstances surrounding the employment relationship, 
including assurances of job security in company personnel manuals or 
memoranda. Third, courts have found an implied-in-law covenant of good 
faith and fair dealing in employment contracts and have held employers 
liable in both contract and tort for breach of this covenant. 

Shiprit [citing Huey v. Honeywell, Inc. ,  82 F.3d 327. 330-33 1 (91h Cir. 1 996)] . 

IV. Respondent's Constructive Discharge of Employee Breached The 
Implied Covenant Of Good Faith And Fair Dealing Between the Parties. 

Given that this was at-will employment, Employee 's  wrongful termination claim 
must fail unless he proves that he fits one of the exceptions to at-will employment. 
As noted in Shiprit, supra, the only CNJ\11 decision to address the matter, courts 
have found that there are three exceptions to the general rule that the employer 
may terminate an at-will employee for any reason, with or without cause. These 
potential exceptions are :  ( 1 )  termination in violation of a fundamental public 
policy, (2) termination as a breach of an implied-in-fact promise of continued 
employment, or (3) termination as a breach of the implied covenant of good faith 
and fair dealing. 

capitalism. By the late 1 880's, at-wi l l  had replaced the traditional presumption . . .  with the individualist 
conception that indefinite hirings are terminable at the discretion of either party [citations omitted] ." 
James J .  Brudney, Reluctance and Remorse: The Covenant of Good Faith and Fair Dealing In American 
Employment Law, 32 Comp. Lab. L .  and Policy J. 774-775 20 1 0-20 1 1 [hereinafter Brudney, Reluctance.] 

1 1  
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As to the first exception, the evidence did not establish that any public policy issue 
was involved in this discharge. The case does not present any important public 
policy concerns . 1 1  Employee was discharged based on a Vice President's 
conclusion that Employee 's  job performance was below standard. That issue does 
not involve important public policy concerns ; therefore, the first exception is 
inapplicable. 

The second exception - an implied-in-fact promise of continued employment 
tends to arise in terminations of long-term employees with reasonable expectations 
of lifetime or continuing jobs . 12 In this case, the duration of employment - 1 4  
months - was relatively short. The issue o f  an implied promise o f  continued 
employment was never fully addressed, let alone proven, and no special 
relationship of trust or promise of continued employment was ever alleged, let 
alone proven. Accordingly, the second exception does not apply in this case. 

The Hearing Officer finds that the third exception - violation of the implied 
covenant of good faith andfair dealing - is applicable to the current case. 

It appears that a majority of states have declined to find that a covenant of good 
faith and fair dealing applies to at-will employment. 13 Nevertheless, a minority of 
state courts have applied the covenant to at-will employment. Those cases have 
involved two or three specific scenarios. First, the covenant has been applied 
where the termination of an at-will employee was done in bad faith to deprive the 
employee of some added or collateral benefit of the employment such as accrued 
leave14 or earned sales commissions, 15 or to prevent the vesting of retirement 
benefits . 1 6  In other cases, the covenant has been applied where the termination of 

11 Although Employee did add a contention that he had been terminated for reporting suspected money 
laundering at the casino tables, which might raise a public policy issue, the Hearing Officer concluded 
that the allegation had not been proven. 

12 See Schoen v. Amerco, Inc. ,  896 P.2d 469,475-6 (Nev. 1 995); see also Wilder v. Cody Co. Chamber of 
Commerce, 868 P.2d 2 1 1 ,  220-2 1 (Wyo. 1 995) (recognizing a tort claim for breach of the covenant). 

13 See Brudney, Reluctance, supra note 8, at 774-775 : "A mere handful of jurisdictions, about 1 0  states, 
have accepted the covenant of good faith and fair dealing in  at-wil l  situations . See Clyde W. Summers, 
Kenneth G. Dau-Schmidt and Alan Hyde, Legal Rights and Interests in the Workplace: Statutory 
Supplement and Materials 1 93-200 (reporting that 9 or 1 0  states accept covenant in employment-at-will 
settings and 29 of 50 states have declined to adopt the covenant in the employment context)." 

1 4 See Metcalfv. Intermountain Gas Co. , 778 P.2d 744 (Idaho 1 989). 

1 5 See Fortune v. National Cash Register Co. , 3 64 N.E.2d 125 1 (Mass 1 976). 
1 6 See Brudney, Reluctance and Remorse, supra note 8,  at 773 : 
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an at-will employee involves misrepresentations made by the employer to induce 
the employee to enter into the employment in the first place. 17 

Commonwealth courts have not addressed whether they would adopt the above
cited majority view, or the minority view and hold that the implied covenant of 
good faith and fair dealing applies to the at-will employment in this case. 

This Hearing Officer hereby adopts the view that the implied covenant of good 
faith and fair dealing applies to this at-will employment. Furthermore, the Hearing 
Officer finds that the present facts state a cause of action for breach of the implied 
covenant. 

Unlike many "at will" employment situations, this employment was subject to a 
printed list of company policies and procedures that established standards to be 
followed by supervisors as well as employees . [See Employer' s  "Manual" of 
Employment Policies and Procedures, entered into evidence at Hearing Exhibit 
22.] Employer's Manual, which applied to all employees, sets forth procedures to 
ensure that discipline is meted out fairly. Although specific steps are not 
mandated, the Manual affirms the principle of progressive discipline. As set forth 
in the Manual, only the most grievous employee offenses (theft, violent behavior, 
etc.) are said to justify immediate dismissal . Yet, in this case, Employee was 
subjected to immediate discharge for vague and unspecified reasons that do not 
constitute grievous offenses . It is noteworthy that the company Vice President 
who made the decision to terminate Employee, Mr. Souza, could not identify even 
one specific event or activity that led to his decision to pressure Employee to leave 
his employment. [Testimony of Mr. Souza.] 

In addition, the discharge violated the established course of dealing between 
Employee and his former supervisors over the course of 1 4  months . During his 
employment, Employee received one promotion, then one short suspension; then 
he was required to pass management's Performance Action Plan, which contained 
certain benchmarks for acceptable job performance set by the Employer. When 
Employee passed the PAP in April 20 1 6, this appeared to establish Employee as a 
non-probationary employee. [The Manual seems to make a distinction between a 
probationary and non-probationary employee, but never explains the effect of 

1 7 See Merrill v. Crothall-American, Inc. ,  606 A.2d 96, 98-99 (Del .  1 992). In that case, the Deleware 
Supreme Court applied the covenant to an employee's  claim that his employer had induced him to accept 
an indefinite-term job offer while secretly intending to keep him on only temporarily until a suitable 
permanent candidate was hired. 
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working beyond probation. See, e.g. , Hearing Exhibit 22 at section 9 .5  
(Termination) .] Employee never received any formal performance review, but he 
had sensed tension with his immediate supervisor, Robert Sutherland. However, 
after he passed the PAP, which Mr. Sutherland had insisted upon, and was 
congratulated by Sutherland, Employee had reason to think that his job was not in 
jeopardy. But Employee' s  situation changed suddenly with the arrival of a new 
supervisor, V.P. Souza. 

Employer's Decision To Discharge Employee Was Made In An Arbitrary And 
Capricious Manner. 

Employer's  decision to separate Employee from the company was made and 
carried out by one person - Employer's Vice President of Security, Eugenio de 
Souza. Mr. Souza moved to Saipan to supervise Employer's  casino operations in 
July 20 1 6 . Souza had only been in his position in Saipan for only about eight 
weeks when he decided he wanted Employee to leave his employment, either 
voluntarily or via termination. [Testimony of Mr. Souza.] 

Instead of initiating formal termination procedures against Employee via the 
Human Resources Department, Mr. Souza "discussed" his plan with an official of 
the HR Department and one senior Vice President. [Id. ] He then called Employee 
into a room during a regular day shift and confronted him with a stark decision -
resign or be terminated - that Souza expected to be made promptly by Employee. 

Mr. Souza's testimony at Hearing demonstrated the vague, ad hoc nature of his 
decision to pressure Employee to leave his employment. When asked to explain 
what led to his decision regarding Employee, Souza could not give one specific 
reason for his decision, other than his overall sense that Employee had had 
numerous past write-ups for deficient performance. Souza' s own interaction with 
Employee during his 8-week tenure as Vice President of Security was routine, 
except for two instances; 1 8  but Souza noted that neither of these instances had 
entered into his decision to require Employee to resign (i .e. ,  resign or be 
terminated) . In his final meeting with Employee, Souza had simply stated that 
you're making the "same mistake", or words to that effect. He did not explain 
which "mistake" was being referenced. [Testimony of Mr. Togawa.] 

1 8 First, Employee had asked to replace the earpiece of a portable radio; yet, when Souza checked it out, 
the earpiece was not defective. Second, Employee called the police when two employees were arguing on 
company property. Souza thought this was an overreaction and told Employee so. In his testimony, 
however, Souza noted that neither incident had been placed in Employee's personnel file and neither 
incident formed the basis of his decision to effectively discharge Employee on August 23, 20 1 6. 
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Director Sutherland, Employee' s  direct supervisor for many months, had little or 
no input into the decision to require Employee to leave his employment. 
Evidently, Sutherland had no advance knowledge of the decision. Mr. Sutherland 
testified that it was not his decision to terminate Employee, though he opined that 
it would have been justified. [Testimony of Mr. Sutherland. ]  

Based on the terms of the Employer's Manual, as well as the established course 
of dealing between management and Employee over the course of 14  months, 
Employee should have been given notice of what conduct was deficient and an 
opportunity to improve. In fact, it appears that nothing changed in Employee's job 
performance between April 20 1 6, when he passed the PAP, and August 20 1 6, 
when he was discharged . As stated, Souza testified that he could only recall two 
incidences involving Employee that he observed, and with respect to both, Souza 
admitted that these matters did not form the basis of his decision to ask for 
Employee's resignation. Nothing in the hearing record suggests that Mr. Souza 
considered Employee' s  positive result on the PAP in April 20 1 6, or considered 
issuing to him a discipline less drastic than discharge. 

Based on the prior course of conduct and the Employer's stated Policies and 
Procedures, Employee had the right to expect more equitable treatment than being 
suddenly and summarily "separated" from his job.  Yet, that is what occurred. 

Management' s  conduct in this case was random, secretive, disjointed and unfair. 
Such conduct supports the conclusion that the Employer breached the implied 
covenant of good faith and fair dealing that is held to attach to employment 
agreements . It is undisputed that this employment, although at-will, was subject to 
the policies and procedures as set forth in the Employer's Manual . [Testimony of 
Ms. Deleon Guerrero .] Those procedures call for measured action, progressive 
discipline and procedural due process within the company. This decision, 
concocted by Vice President Souza without any formal review by Employer's HR 
Department, was the opposite of measured action. On the contrary, it was an 
arbitrary act, coercive in nature and not grounded in any grievous employee 
misconduct. Although Employee is not entitled to indefinite employment, the 
Employer shall be ordered to pay damages for its unfair treatment of this employee 
in coercively and summarily discharging him without reason from the company. 

II 

II 
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V. Employer Should Pay Damages to Employee For Its Breach Of The 
Implied Covenant Of Good Faith And Fair Dealing. 

Given that this was at-will employment, Employee had no guaranteed right to 
continued employment; thus, Employee cannot be awarded full expectation 
damages such as would be available for breach of a written employment contract 
of a definite term. On the other hand, the manner in which Employee was 
constructively discharged on August 23 , 20 1 6, was wrongful in terms of the 
Employer's established policies of progressive discipline, as set forth in its Manual 
as well as the course of dealing between the parties . Employee should be awarded 
an equitable amount to compensate for Employer' s  violation of its own policies . 

In assessing an equitable measure of damages for breach of the implied covenant 
of good faith and fair dealing, we can look to the course of dealings between the 
parties . When management questioned Employee's fitness for his position in early 
20 1 6, it imposed a 3 -month Performance Action Plan from January until April. 
The Hearing Officer finds that this 3 -month period of assessment is a fair measure 
of damages for breach of the implied covenant in this case. Employee should be 
compensated the salary that he would have earned had he been placed on another 
3-month review by Employer. Damages shall be awarded equal to Employee's  
salary for a full 3 -months ( 1 3  weeks) of employment at his last rate of pay for a 
total of $7,800.00 ($ 1 5  per hour x 40 hours = $600/week x 1 3  = $7,800.00). 

The Department being fully advised and good cause having been shown, IT IS 
HEREBY ORDERED: 

1 .  Judgment: Judgment is hereby entered in favor of Complainant Patrick C .  
Togawa on his claim against Respondent Imperial Pacific International (CNMI) 
LLC, based on a finding that Respondent breached the implied covenant of good 
faith and fair dealing in connection with its constructive discharge of Complainant 
on August 23 , 20 1 6 . In order to compensate Complainant for the breach, 
Complainant shall be awarded damages as set forth below. 3 CMC § 494 7( d)( l  l ) .  

2 .  Damages : In order to compensate Complainant for Respondent's breach of 
the implied covenant of good faith and fair dealing, Complainant is hereby 
awarded the equivalent of three months ' wages, in the amount of seven thousand, 
eight hundred dollars ($7,800). Respondent Imperial Pacific International (CNMI) 
LLC is ORDERED to pay the full amount of damages to Complainant no later than 
thirty (30) days after the date of issuance of this Order. Payment shall be made by 
delivering a company check, made payable to Complainant, to the Hearing Office 
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no later than the due date. 3 CMC § 4947(d)(l  l ) . 

3 .  Appeal: Any person or party aggrieved by this Order may appeal, in 
writing, to the Secretary of Labor within fifteen ( 1 5) days of the date of issuance of 
this Order. 3 CMC § 4948(a) .  

ISSUED: December 28 ,  20 1 8  

1 7  

COMMONWEALTH REGISTER VOLUME 41 NUMBER as  

Isl 
Jerry Cody 
Hearing Officer 

�1 28. 2ms PAGE 041838 



COMMONWEALTH OF THE NORTHERN MARIAN A  I SLAN DS 
DEPARTMENT OF LABOR 

February 6, 20 1 9  

Kelley M .  Butcher 

1 3 56 Bui lding. Capitol H i l l ,  P.O.  Box 1 0007, Sai pan MP 96950 
Telephone no. (670) 664-3 1 96 l Facsim i le no. (670) 664-3 1 97 

www. marianas labor.net 

Vice-President - Legal I HR Adviser 
Imperial Pacific International (CNMI), LLC 
PMB 9 1 8, Box 1 0000 
Saipan, MP 96950 

Re: Motion to Extend Time for Appeal 

Dear Ms. Butcher, 

On January 1 6, 20 1 9, the Department of Labor (hereinafter "DOL") received a Motion to 
Extend Time For Appeal with respect to Togawa v. Imperial Pac(fic International (CNlv!I) LLC 
dba Best Sunshine International, Labor Case No. 1 6-025 . 

In this matter, a final Administrative Order was issued December 28,  20 1 8 . The order was served 
onto Respondent via email on December 3 1 ,  20 1 8 . After the deadline to file an appeal passed, 
Respondent seeks additional time. In considering Respondent' s Motion, DOL has considered 
two issues. First, whether Respondent was properly served with the Administrative Order. 
Second, whether Respondent' s  Motion demonstrates good cause for an extension. 

With regards to the first issue, DOL finds that Respondent was properly served. The 
administrative code outlines methods of service under NMIAC § 80-20. 1 -4 75 .  Thereunder, 
"[n]otice may be given by telephone or electronic mail as the Administrative Office determines 
appropriate." NMIAC § 80.20 . l -475(d)(4). In this matter, the Administrative Hearing Office 
("AHO") staff served Respondent via email to Attorney Kelley Butcher and IPI employee Debra 
Camacho on December 3 1 , 20 1 8 . Ms. Camacho acknowledged receipt of the order the same day. 
DOL finds this means of service appropriate as previous emails and correspondence between 
AHO and Respondent indicates that Ms. Camacho has been involved in the administrative action 
and has received service in the past, without obj ection by counsel. Further, there is no question 
that Respondent was on notice of the Final Administrative Order, which plainly and clearly 
stated the deadline for fi ling an appeal. 

With regards to the second issue, DOL finds that Respondent failed to establish good cause for 
an extension. Pursuant to the regulations, "[a]ppeals of an administrative denial must be filed 
with the Administrative Hearing Office within fifteen days of the date of the denial unless good 
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Kel ley M .  Butcher 
I m perial Pac i fic I nternational (CN M I )  LLC 

Re:  M otion to Extend Time fo r  Appeal 
Page 2 o f 2  

cause is  shown . . . .  A notice of appeal to  the Secretary must be  filed within fifteen days of 
issuance of the order by a hearing officer." NMIAC § 80-20 . 1 -620.  In computing the period of 
time, "the time begins with the day following the act, event, or default and includes the last day 
of the period unless it is a Saturday, Sunday, or non-work day observed by the Commonwealth 
government, in which case the time period includes the next business day. When a prescribed 
period of time is seven days or less, Saturdays, Sundays, and non-work days shall be excluded 
from the computation." NMJAC § 80-20. 1 -60 5 .  Further, "[t]he date on which the order was 
signed is the date the order was issued or entered."  NMIAC § 80-20. l -485(h). 

With regards to this matter, the Administrative Order was dated and issued December 28,  20 1 8 . 
The 1 5-day deadline for filing an appeal was Saturday, January 1 2, 20 1 9-which extended to 
Monday, January 1 4, 20 1 9. The Administrative Hearing Office was open and operating on said 
date. Respondent' s  request for an extension was made two days after the deadline, on January 
1 6, 20 1 9. As of this date, an appeal in this matter has not been filed with DOL. 

Instead of filing the appeal, IPI moved to extend the time for filing an appeal . In support of the 
request, counsel stated she was off-island from December 1 7, 20 1 8  through January 7, 20 1 9  and 
did not have email access to the email provided to the Hearing Office. Counsel received a copy 
of the Order January 8, 20 1 9-despite the Order being previously served via email on December 
3 1 ,  20 1 8, pursuant to NMIAC § 80.20 . 1 -4 75(d)(4). Counsel further states that she emailed and 
visited the Hearing Office for information on the timel ine process but the response was non
responsive. Lastly, the motion states that additional time is needed for transcription and 
certification of the record. 

Respondent ' s  Motion is denied for lack of good cause. First, counsel 's  off-island trip does not 
excuse deadlines and obligations on-island. Second, counsel had the opportunity to file a request 
for an extension prior to the deadline when she returned on island and received the order on 
Tuesday, January 8, 20 1 9 . Third, the statement that the Hearing Office was non-responsive is 
meritless because, as shown above, the regulations clearly define date of issuance as the date the 
order was signed. Further, it is important to note that the Hearing Officer and staff must maintain 
impartiality and is prohibited from engaging in ex-parte communications or providing legal 
advice. It is also important to note that the rules and regulations were available to counsel online 
at cnmilaw.org and marianaslabor.net. And fomth, the time to transcribe and certify is i1Televant 
to the request to extend the time for fi ling an appeal because the time for appeal and time to 
prepare for the hearing are wholly separate matters. 

Accordingly, pursuant to my authority as the Secretary for the Department of Labor, it is hereby 
ORDERED that Respondent's  Motion to Extend Time for Appeal is hereby denied. 

Sincerely, 

� 
VICKY BENAVENTE 
Secretary of Labor 
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COMMONWEAL TH OF THE NORTHERN MARIANA ISLANDS 
DEPARTMENT OF LABOR 

OFFICE OF THE SECRETARY 

In the Matter of: Labor Case No. 16-025 

Patrick C. Togawa, 

Complainant, 

V. 

Imperial Pacific International (CNMI) 
LLC dba Best Sunshine International Ltd. ,  

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

ORDER DENYING 
RESPONDENT' S  
MOTION FOR 
RECONSIDERATION 

Respondent. 

I. INTRODUCTION 

On March 5, 20 1 9 , Respondent, by and through its counsel, Attorney Kelley 

Butcher, fi led a Motion for Reconsideration of the Secretary of Labor's Order Denying 

Respondent ' s  Motion to Extend Time for Appeal . For the reasons discussed below, 

Respondent' s  Motion for Reconsideration is hereby DENIED. 

II. BACKGROUND 

This matter concerns a c laim for wrongful termination by Complainant Patrick C.  

Togawa (hereinafter, "Complainant") against Respondent Imperial Pacific International 

(CNMI) LLC dba B est Sunshine International Ltd. (hereinafter, "Respondent"). 

Complainant was hired by Respondent as a Security Supervisor on June 22, 20 1 5, 

promoted to Security Manager in August of 20 1 5 , then ultimately resigned from his 

position on August 2 3 ,  20 1 6 .  On October 1 7 , 20 1 6, Complainant filed a labor complaint 
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alleging, in part, he was never given any training, subjected to offensive profanity by his 

supervisor, and forced to resign from his position when threatened with termination. 

The matter was scheduled for an Admin istrative Hearing over a span of three dates, 

February 28 ,  20 1 7, March 22, 20 1 7, and Apri l 24, 20 1 7 . On December 28,  20 1 8 , the 

Hearing Officer issued an Admin i strative Order entering judgement in favor of 

Complainant and awarding damages in the amount of $7,800. The last page of the 

Administrative Order stated: "Any person or party aggrieved by this Order may appeal , in 

writing, to the Secretary of Labor within fifteen ( 1 5) days of the date of issuance of this 

Order. 3 CMC § 4948(a) . ,. Complainant was personally served on December 3 1 ,  20 1 8 . 

Respondent was served through Alternative S ervice pursuant to NMIAC § 80-20. 1 -

4 75( d)( 4 ) . 1 Specifically, on December 3 1 ,  20 1 8, the Administrative Hearing Office 

emailed a copy of the Administrative Order to Respondent through its Attorney Kel ley 

Butcher and Investigator Debra Camacho . 2 Approximately one hour late, Investigator 

Camacho, on behalf of Respondent, responded to the emai l and acknowledged receipt of 

the Administrative Order. As of the date of this Order, an appeal was never filed. 

On January 1 6, 20 I 9, Respondent, by and through its attorney, filed a Motion to 

Extend Time for Appeal at the Office of the Secretary. The motion was not supported by 

any legal authority. Respondent 's  Motion set forth the following: 

1 .  Counsel was off-island from December 1 7, 20 1 8  through January 7, 20 1 9  and did 

not have access to her work email address because the password expired. 

2. Counsel received the Administrative Order only after she returned on island on 
' 

January 8 ,  20 1 9 . 

1 "Notice may be given by telephone or electronic mail as the Administrative Hearing Office determines appropriate." 
NMIAC § 80-20. l -475(d)(4). 

� The Administrative Hearing Office found that alternative service was appropriate due to previous practices w i th 
Respondent. Further, the Administrative Hearing Of1ice found that service onto Investigator Debra Camacho was 
appropriate due Lo verbal instruction from Respondent to inc lude Ms. Camacho in commu n i cations. 
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3 .  In an email sent on January 8 ,  20 1 9, Counsel stated that Respondent intended to fi l e  

an appeal but needed advice on the timeline fo r  fi ling: 

4 .  A response to her emai l inquiry was not provided; 

5. On January 1 5 , 2 0 1 9, counsel went to the Hearing Office to with questions regarding 

Appeal process, the timelines for submission and to request a transcript of the 

hearings ; 

6. The response from the adm inistrative staff did not indicate whether an extension 

would be given or not; 

7. No infonnation was given on the form or fil ing fee for Appeal; 

8. No infonnation was given as to the Petitioner' s  information for service of process; 

9. Respondent needs unti l February 8, 20 1 9  for fi l ing the Appeal so that the transcript 

of three separate hearing dates may be transcribed and certified. 

On February 6,  20 1 9 , the S ecretary of Labor issued an Order Denying Respondent' s 

Motion to Extend Time for Appeal . Therein, the Secretary of Labor found that: ( 1 )  

Respondent was properly served under the applicable regulations; (2) the fifteen day 

deadline for filing an appeal under 3 CMC § 4948 and NMIAC § 80-20. l -620(b) had 

passed; and (3 )  good cause or any other basis for extension did not warrant an extension. 

The undersigned Secretary also noted that administrative staff cannot provide legal advice 

and the Hearing Officer cannot engage in ex parte communications. The proper course of 

action would have been to refer to the applicable law and file a notice of appeal fmm within 

the necessary time frame. The notice appeal fonn is a simple one page form available on 

the D epartment ' s website, as stated in the regulations, and does not require transcription. 

O n  March 5, 20 1 9 , Respondent filed the present Motion for Reconsideration. Respondent 

filed a Declaration of Service on March 1 2 , 20 1 9 . Complainant did not file a response in 

opposition. A hearing for oral arguments for the present motion was not requested. 

Ill 
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III. LEGAL ST ANDA RD 

General ly, motions and requests are governed by NMIAC § 80-20 . 1 -4 70 (e). Thereunder, 

[a Jn application for an order or any other request may be made 
by motion. The hearing officer may allow oral motions or 
require motions to be made in writing. The hearing officer may 
allow oral argument or written briefs in support of motions. 
Within ten days after a written motion is served, or within such 
other p eriod as a hearing officer may fix, any party to the 
proceeding may file and serve a response in opposition of the 
motion. Within three days after an opposition bri ef is served, 
the moving party may file  and serve a reply to the opposition. 

NMIAC § 80-20 . 1 -470 (e). 3 Moreover, a motion for reconsideration i s  governed by 

NMIAC § 80-20 .  l -485( i ) .  Thereunder, 

[a] motion for reconsideration may be granted for mistake, 
inadvertence, surprise, or excusable neglect; newly discovered 
evidence which, by due diligence, could not have been 
discovered in time to move in evidence at the hearing; fraud, 
misrepresentation, or misconduct of an adverse party; the 
judgment is void, has been satisfied, released or discharged, or 
a prior judgment on which it is based has been reversed; or 
other reason justifying relief. A party may file a motion for 
reconsideration within fifteen days after service of an order. A 
response may be filed no later than five days after the filing of 
the motion. After a decision on a motion for reconsideration is 
signed, no further motions or filings may be made with the 
Administrative Hearing Office other than a notice of appeal . 

NMIAC § 80-20. 1 -485(i) .  

IV. ANALYSIS 

3 When exercising jurisdiction over appeals, the Secretary shall have all the powers and responsibilities of a hearing 
officer. 3 CMC § 4528(g); see also NM!AC § 80-20. l -490(d). 
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As stated above, a motion of reconsideration i s  appropriate m cases of "mistake, 

inadvertence, surprise, or excusable  neglect . . .  newly  discovered evidence . . .  fraud, 

misrepresentation, or m isconduct of an adverse party . . .  the judgment i s  void . . .  or other 

reason justifying relief.'' NMIAC § 80-20. l -485(i ) .  Whi le Respondent ' s  Motion for 

Reconsideration does not clearly del ineate the basis for reconsideration, Respondent' s 

motion argues : ( I )  the Administrative Order i s  not effective for failure to pub lish in the 

Commonwealth Register, in compliance with the Administrative Procedures Act; (2) the 

Secretary may hear an appeal for up to 6 months from the date of denial ;  (3 )  timel iness 

shal l  not be grounds for refusal to accept the papers for a complaint or appeal; and (4) 

Respondent set forth sufficient good cause for filing and equitable tol l ing doctrines should 

apply. For the reasons set forth below, the undersigned S ecretary of Labor finds that 

Respondent has failed to meet its burden in moving to reconsider the Order Denying 

Respondent ' s  Motion to Extend Time for Appeal . 

1. The Motion for Reconsideration is untimely. 

As stated above, "[a] party may file a motion for reconsideration within fifteen days after 

service of an order." NMIAC § 80-20. l -485(i). Here, Respondent is fil ing for 

reconsideration of the Order Denying Respondent' s  Motion to Extend Time for Appeal, 

issued on February 6,  2 0 1 9 .  Respondent was served with the Order Denying Respondent's  

Motion to Extend Time for Appeal on the same day. Respondent' s  Motion for 

Reconsideration, however, was filed approximately one month later, March 5 ,  20 1 9. 

Having exceeded the fifteen day deadline under NMIAC § 80-20. l -485( i) ,  Respondent's  

Motion for Reconsideration is  untimely. 

2. Respondent was duly served thus had actual knowledge of the Order. 

Respondent argues that the agency's regulations as to appeal deadlines cannot supersede 

the Administrative Procedures Act ("the APA") requiring publication in the 

Commonwealth Register. Respondent' s  argument is not persuasive as Respondent had 
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actual knowledge of  the Order and the cited statute and regulations can be read 

harmoniously.4 

Generally, with respect to publ ication, the APA provides , in part, that no agency rule, order, 

or decision is valid or effective against any person or party unless it has been publ ished in 

the Commonwealth Register. 1 CMC § 9 1 02(d) . The APA further states that the above

mentioned provision "is not appl icable in favor of any person or party who has actual 

knowledge thereof." Id (emphasis added) . 

First, the Adm inistrative Order is effective onto Respondent as Respondent was duly 

served and had actual knowledge of the Administrative Order. As discussed above, the 

Administrative Hearing Office served Respondent via alternative service pursuant to 

NMIAC § 80-20. l -475(d)(4). Thereunder, "[n] otice may be given by telephone or 

electronic mai l  as the Administrative Hearing Office determines appropriate." NMIAC § 

80-20. l -475(d)(4). On December 3 1 ,  20 1 8 , the Administrative Hearing Office served 

Respondent, by and through its Attorney Kelley Butcher and Investigator Debra Camacho. 

The fact that Respondent's  attorney was not able to access her email address due to 

password issues does not equate to ineffective service on behalf of the Department. 5 

Further, it is clear that service was effective because Investigator Debra Camacho 

acknowledged receipt of the email approximately one hour after service. Accordingly, 

Respondent had actual knowledge of the Order. 

4 I t  is a basic canon of statutory interpretation that al l parts of an enactment should be ha1111onized with each other as 
wel l  as with the general intent of the whole enactment, with meaning and effect given to all provisions. Deleon 
Guerrero v. Dep 't Pub/. Lands. 20 1 1 MP 3 � I I .  When constrning statutes. rules or regulations, the court wi l l  use the 
plain meaning of words. Sanlos v. Pub. Sch .S:vs. ,  2002 MP 12 ii 22. Courts generally do not disregard words or phrases 
when construing statutes or administrative regulations. Td. at � 23. When one i nterpretation of a statute or regulation 
obviously could have been conveyed more clearly with different phrasing, the fact that the authors avoided that 
phrasing suggests. all other things being equal. that they in fact intended a d ifferent interpretation. 1Vfa11glona v. 

Commonwealth, 2002 MP 7 � 24. 

5 "Employers and employees are responsible for keeping contact information in the Department's records up to date 
and accurate." NMIAC § 80-20. 1 -475(c).  
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Second. the undersigned Secretary finds that Respondent confuses publication of orders 

with the i ssuance and service of orders. Here. the Administrative Order was i ssued on 

December 28, 20 1 8  pursuant to 1 CMC § 9 1 1 0  6 The Admini strative Order was 

subsequently served on December 3 1 ,  20 1 8  pursuant to NMIAC § 80-20. 1 -4 75( d)( 4 ) .  

Seemingly, Respondent contests the Department ' s  regulatory definition of the term 

'·issuance," allowable methods of service, and deadlines to appeal. Whi le  3 CMC § 4945 

uses discret ionary language regarding service of process for a notice of a proceeding, there 

is no provision in the Administrative Procedures Act that prohibi ts, preempts, or restricts 

the Department' s abi lity to promulgate regulations regarding the definition of "issuance," 

allowable methods of service, or dead! ines to appeal . Further, the deadline to file an appeal 

to the Secretary is governed by statute and mirrored in the regulations. See 3 CMC § 4948 ; 

see also NMIAC § 80-20. l -620(b ) . In consideration of above, the Department 's  regulations 

do not supersede the AP A. 

3.  T h e  fifteen day deadline to  file an appeal has passed. 

The deadline to appeal is established by statute and mirrored m the Department' s  

regulations. Compare 3 CMC § 4948 and NMIAC § 80-20 . l -620(b) . Certainly, the statute 

is controll ing. The statute provides, 

/w]ithin fifteen days of issuance, any person or party affected 
by findings decisions, or orders made pursuant to 3 CMC § 
494 7 of this chapter may appeal to the Secretary by filing a 
written notice of appeal , in a form prescribed by regulations, 
stating the ground for the appeal . If 110 appeal is made to the 

Secretary within fifteen days, the findings, decisions, or 
orders shall be unreviewable administratively orjudicially. 

6 A ny ambigu ity in the term "issued" may be resolved in the regulations. See Nansay Micronesia Co1p. v. Govendo, 
3 N.M.I. 1 2  ( ! 992) (Ambigu ity in statute permitting appeal of coastal resources management regulatory agency 
decision to Coastal Resources Management Office Appeals Board concerning commencement of thirty-day fil ing 
period was resolved by agency regulation interpreting period to run from date of issuance of decision); see also 
NMJAC § 80-20. 1 -485(h) ( "The hearing officer shall s ign and enter the date on which an order was signed. The date 
on which the order was signed is the date the order was issued or entered.") .  As defined by the Department's 
regulations, the Administrative Order was issued on December 28, 20 1 8 . 
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3 CMC § 4948(a) (emphasis added) . 7 As shown above, the fifteen day deadl ine in the 

statute is firm. Further, the good cause exception in the regulations rel ated to den ial cases, 

not labor cases, such as the present matter. Compare NMIAC § 80-20. l -620(a) and 

NMIAC § 80-20. l -620(b) . 

. Contrary to the arguments made in  Respondent' s  Motion to Extend Time for Appeal, it is 

not the Administrative Hearing Office ' s  responsib i l i ty to advi se attorneys or paiiies of 

appeal deadlines and processes . Notwithstanding above, Respondent had notice and 

knowledge of the deadline because :  ( 1 )  the appl icable statute and regulations were 

published and avai lable on cnmilaw.org and marianaslabor. net; (2) the Administrative 

Order specifical ly stated the deadl ine and cited the appl icable statute;8 and (3) in response 

to Respondent's inquiry, the notice of appeal form, filing fee and fil ing location were 

itemized in an emai l communication between Administrative Hearing Office staff and 

Respondent. Given above, failure to file a notice of appeal within the applicable time frame 

was inexcusable .  

While Respondent argues that timeliness shall not be grounds for refusal to  accept papers 

for a complaint or appeal, the undersigned Secretary reminds Respondent that an appeal 

was never actual ly  filed nor an appeal fee ever paid. Instead, Respondent fi led a Motion to 

Extend Time for Appeal, which was denied, and now the present Motion for 

Reconsideration. Further, while the undersigned Secretary recognizes that timeliness is not 

sufficient basis to reject the filing of papers, timeliness of the filing will  always present an 

issue in deciding an appeal. To be clear, as of the date of this Order, Respondent has not 

1 The time l imit for fi l ing an intra-agency appeal is  mandatory and jurisdictional .  Rivera v. Guerrero, 4 NMT 79 ( 1 993).  
A court lacks j urisdiction to review administrative decisions not timely appealed during the administrative process. 
Rivera v. Guerrero, 4 NMT 79 ( 1 993).  A court has no jurisdiction to review administrative decisions un less timely 
appealed during the administrative process. Pac. Saipan Tech11ica/ Contractors v. Rahman, 2000 MP 14 if 14. 

8 The last page of the Administrative Order states: "3. Appeal : Any person or p arty aggrieved by th is Order may 
appeal, in writing, to the Secretary of Labor within fifteen ( 1 5) days of the date of issuance of this Order. 3 CMC § 
4948(a). ISSUED: December 28,  20 1 8." 
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filed a notice to appeal , appeal bri ef, or fil ing fee for an appeal. Further, any subsequent 

appeal would be deemed untimely. 

4. The equitable tolling doctrine does not apply. 

The undersigned Secretary whol ly rej ects Respondent' s  argument as to equitable  toll ing 

because Respondent fails to show that equitable tol ling is available or applicable in this 

circumstance. S ignificantly, Respondent cites to Marianas Insurance Co. ,  Ltd. v. CPA, 

2007 MP 24, to argue that the equitable tolling doctrine should be appl ied to the appeal 

deadline. That argument, however, is unpersuasive as the case discusses tol l ing of the 

statute of l imitations in fil ing a complaint. This matter is distinguishable as Respondent is 

seeking an extension in the deadline in filing an appeal, and the subsequent reconsideration 

thereof. Respondent cites no other legal authority to support the argument that the equitable 

tolling doctrine, as applied to statutes of limitations for fi ling a complaint, should be 

extended or enlarged to apply to the deadl ine in fi l ing an appeal . 

Moreover, the undersigned Secretary finds that Marianas Insurance Co. v. CPA cuts 

against Respondent' s  argument to reconsider and extension of a fom appeal deadline. 

Thereunder, when exhausting administrative remedies, claiman ts must comply with an 

agency's deadlines and other critical procedural rules. Marianas Insurance Co. v. CPA , 

2007 MP 24 � 1 4. It is emphatically clear that Respondent' s  Motion to Extend Time for an 

Appeal and subsequent Motion for Reconsideration is an attempt to circumvent the 

agency's  deadlines and other c;ritical procedural rules. Further, the Commonwealth 

Supreme Court has already detennined that deadlines to file an appeal are not matters 

which should be taken lightly.9 The undersigned Secretary concurs with the importance 

and significance of such deadlines. 

Ill 

9 If an attorney fails to comply with appellate fi ling deadlines, such conduct is prejudicial to the administration of 
justice. Tn the 1'vfatter of Roy, 2007 MP 28 � 1 1 . 
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V. CONCLUSION 

For the reasons set forth above.  Respondent "s  Motion for Reconsideration is  hereby 

DENIED .  

S o  ordered this a_3 day o f  Apri l ,  20 1 9 . 

VICKY BENAVENTE 
Secretary of Labor 

Order 
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COMMONWEALTH OF THE NORTHERN MARIANA ISLANDS 
DEPARTMENT OF LABOR 

ADMINISTRATIVE HEARING OFFICE 

In the Matter of: 
3K Corporatfon, 

v. 

Appellant, 

Department of Labor - Citiz.en Job 
Placement Section, 

Appellee. 

) 
} 
) 
) 
) 
) 
) 
) 
) 

n.c. No. 1s�oo1 

AD.MINISTRATIVE ORDER 

This appeal came on for hearing on May 1 and 6, 201 5, in the Adininistrative 
Hearing Office of the CNMI Department of Labor, located on CapitolHill, Saipan. 
Appellant 3K Corporation ("Employer''), was represented by its President, Paul S.  
Khang,, and its accounting clerk, Channaine Joy Roquelara. The Department's 
Citizen Availability and Job Placement Section ("Job Placement Section") was 
represented by James Ulloa and Yvonne Taisacan. Hearing Officer Jerry Cody, 
presiding. 

After .hearing the testimony· and reviewing the record, the Hearing Officer 
makes the following Findings of Fact and Conclusions of Law: 

This case is. based on appellant's timely appeal of a Notice of Denial C'Denial") 
issued by the Job Placement Section on January 5,  201 5 .  [A copy ofthe Denial 
was entered into evidence as Hearing Exhibit 1 .  A copy of Employer's appeal 
letter was entered into evidence as Hearing Exhibit 2.]  

The Job Placement Section denied Employer's request for a Certification of Good 
Standing, listing five grounds: 

1 .  Employer did not meet the requisite 30% Workforce Participation level 
mandated by the Department's Employment Rules .and Regulations 

("Regs.") at §.  80-30.2-1 20(c); 
2. Employer failed to postjob vacancy announcements on the Department's 

website (Regs. at § 80-30.3-205); 

1 
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3.  Employer failed to stibmit tlmely, business gross receipts tax returns for 
the pt, 2nd and 3rd quarters of20 14 (Regs. at § 80-60.2-105); 

4. Employer failed to submit timely, quarterly Total Workforce Listing 
do cum eh ts for the Pt, 2nct and 3rd quarters of 20 14 (id.); 

5.  Employer failed to submit a Workforce. Plan for 20 1 3  and 2014 (Regs. at 
§ 80-60.2-2 1 0) .  

Failure to Meet 30o/o Workforce Participation Threshhold: Employers' Total 
Wqrkfor¢e Listingi; for 2014 (Hearfog Exhibit 4) show that for part of 2014, 
Employer had a ·workforce of 7 full-time employees : two U.S. and five CW;. 1 
employees. As of April 2015, Employer employed six people : one U.S . . citizen and 
5 CW- 1 status employees. This amounts to a Workforce Participation percentage 
much.lower than the 30% thr��ho.ld mandated by statute and regulation. [3 CMC § 
4525 and Regs. at § 80-30.2-l20(c).] 

During 2014, Employer hired several local employees who had been referred by 
the Job Placement Section, but in each case, the individual stopped working within 
days of his start ·date. [Testimony of Ms. Roquelara and Mr. Khang; Appeal letter 
(Hearing Exhibit2) at if 1 ;  testimony of Ms. Taisacan.] The Job Placement 
Section acknowledged in the Hearing that Employer has been making goo·d faith 
effort& to hire those local workers referred by the '.Placement.Section. Id. 

Job Posting on DOL's Websit{!,:; DepartmentRegulations re'quire employers who 
are renewing CW-1 status workers to postjob announcements on the Department's 
website . Regs. at § 80-30.3-205 . This employer was named in an Agency Case 
(CAC No. 14-00 1-0 1 )  heard by this Hearing Officer in April 20 1 4 .  In the Admin� 
istrative Order issued in that case� this Hearing Officer stated: 

Respondent 3 K Corporation is WARNED that it has, a continuing obligation 
to employ U.S. citizen workers and permanent residents when they are 
qualified and available to performjobs offered by Respondent. 
Respondent's efforts should include posting all job vacancies and job 
renewals on the Department's website (wWw.ma:tianaslabor�net} in 
accordan'(;e with Regulations at s 80-30.3-205. 

[Admin. Order issued by J.Cody on 4/15/2014, atp. 4, �2 (emphasis added).] 

At Hearing, Employer's accountant testified that when Employer prepwed the 
CW- 1 Petition to renew two of its employees (Mr. Coper and Ms. Li) in about 
September 2014, Employer did. not post JVAs on DOL's website, as it had been 

2 

COMMONWEALTH REGISTER VOLUME 41 NUMBER OS PAGE 041852 



ordered to do. Instead, it rah an advertisement on the radio. At Hearing, President 
Khang explained his failure to follow the prior Order by stating that when he 
received Order, he did not read it. The Hearing Officer finds this excuse to be 
entirely unacceptable. Employers are held to have constructive notice of the 
content of the Administrative Orders served on them. Needless to say, employers 
who are issued Administrative Orders need to read the orders. Period. 

Failure to SubmitBusiness Gross Receipts Tax Returns: Employer did not 
suomit 13qsiness Gross Receipts Tax ("BGRT") Returns every quartet for the Pt, 
2nd and 3rd quarters of 201 4. After it received the Denial, Employer filed nine 
monthly BGR.T returns Total Workforce Listing documents for these q:uarters 
along with its appeal letter. [Employer' s Appeal Letter atHearing.Exhibit 2; 
BGRT documents were entered into evidence at Hearing Exhibit 3.] 

Employer' s accounting clerk, Ms. Roquelara, testified that she had been under the 
mistaken impression that these documents were only required to be submitted once 
each year when the Employer is applying for the Certification of Good Standing. 
In fact, the Regulatitm requires each Employer to submitthese documents on a 
quarterly basis; [Regs. at § · 80-60.2- 105.] 

Failuret.o SubmilQuarterly Total Workforce Listings: DQL Regulations 
require all employers to submit information :on �l quarterly basis regarding "the 
number and classification of employees for whom wages were paid during the 
quarter." Regs . at § 80-60.2- 105 .  This information is submitted in a documents 
called the Quarterly Compliance Report and Total Workforce Listing, both signed 
under the penalty of perjury. The Dt(partment requires employers to submit this 
information in order to qualify for a Certification of Good Standing. [Testimony 
of Mr. Ulloa.] 

Employer did not submit its quarterly Total Workforce Listings for the 15\ 2nd and 
3rd quarters of 2014 on a quarterly basis. Employer submitted the documents along 
with its appeal letter. (Hearing Ex. 2). [Employer.'s Total Workforce Listings for 
thre� quarters of 2014 were entered into evidence as Hearing Exhibit 4!] Again, 
Employer had been under the mistaken impression that these documents were only 
due once a year, rather than quarterly. [Testimony of Ms. Roquelara.] 

Workforce Plans for 2013 and 2014: Department Regulations require employers 
tq file updated Workforce Plans once every 12 months . ,Regs. at § Sff-60.2-2 10. 
Employer never submitted a Workforce Plan for 20 1 3  ·or 20 14 to the Job 
Placement Section. [Testimony of Mr. Khang.] 
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After receiving the Denial, Employer submitted a Workforce Plan for 2015 along 
with its appeal letter (Hearing Exhibit 2). In Aplil 201 5 ,  Employer supplemented 
the record with a revised Workforce Plan. [Hearing Exhibit 7 - letter from Paul S. 
Khang to Secretary of Labor, dated 4114/2015 with attached documents.] 

DISCUSSION 

The Job Placement Section took the position that Employer's many failures to 
produce required documentation, plus its failure to post JV As on DOL's website, 
justify the decision to deny this employer a Certification for Good Standing. 

Employer's  President admitted that the Employer had failed to submit required 
documents and failed to post job announcements on DOL's website. President 
Zhang admitted these failures, agreed to comply with the DOL's regulations in the 
future, and agreed to pay a substantial fine for past conduct. 

President Khang testified that i f  the company could not obtain a Certification of 
Good Standing, it would be hindered in its efforts to secure construction projects in 
order to put its employees to work. [Testimony of Mr. Khang.] 

The Employer's deficient conduct - its failure to produce numerous reporting 
documents on a quarterly basis and, particularly, its failure to post JV As on DO L's 
website - justify denying this Certification. However, Employer asked to be 
relieved from the harsh consequences of such a denial, based on its promise to 
correct its deficient conduct in the future and its payment of a monetary sanction. 

As mitigating factors, the Hearing Officer notes that in 20 1 4, the Employer did try 
in good faith to hire a U.S. citizen. [Testimony of Ms. Taisacan.] Furthennore, 
Employer submitted all required census documents after it realized that they were 
late. The most serious violation was Employer's failure to post JV As on the 
Department's website even after it was warned to do so in the prior Administrative 
Order. [CAC No. 1 4-00 1-01 , Admin Order issued on 4/1 5/2014.] 

Based on the evidence presented, the Hearing Officer finds sufficient grounds to 
reverse the Denial, provided that Employer pays a sanction and continues to 
comply with its obligation to submit quarterly reporting documents to the 
Department. 
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Sanctions: 
the amount of fines in this area is left to the discretion of the Hearing Officer. The 
standard in determining appropriate sanctions should be one of reasonableness and 
faim<;:ss·, in accordance with the general principle, that "[t]he hearing officer is 
authorized to . . .  [u]se the inherent powers . . .  to further the interests of justice and 
fairness in proceedings." Regs, at § 80;. 50.4.;820(h) and (o).  

Based on the facts of this case, the Hearing Officer finds it appropriate to sanction 
Empfoyer $1 ,000 for its conduct; however, half of the fine shall be suspended for a 
year; then extinguished, on the condition that Employer pays the remaining $500 
portion of the fine and submits timely reporting documents to the Job Placement 
Section during the one-year period. 

Good. cause having been shown, IT IS l{EREBY ORDERED: 

l. Denial is rev.�rsed: For the reasons stated above, the Department's Denial 
of a Certification of Good Standing for Appellant 3 K Corporation is hereby 
REVERSED. The Department is instructed to issue the Certification 'Of Good 
Standing to Appellant as soon as practicable. 

2. Sanctions: For the reasons stated above, Appellant 3 K .. Corporation .is 
hereby FINED one thousand dollars ($ 1 ,000); however, $500 of the fine shall be 
SUSPENDED for ONE YEAR, then extinguished, provided that Appellant pays 
the remaining $500 portion of the sanction and complies with the other 
Departmental Regulations set forth below. 3 CMC §§ 4528(f)(2) and 4947(1 1). 
Payment Terms: Appellant is ORDERED to pay - the $500 portion of the fine no 
later than thirty (30) days after the date of issuance of this Order. Payment shall b� 
1nade to the CNMI Treasury� a copy of the payment receipt shall be filed with the 
Hearing Office on or before the payment deadline� 

3. Updated Cens11s-Related Documents: Appellant is ORDERED to file 
quarterly Total Workforce Listing documents and the tax withholding documents 
with the Job Placement Section on a quarterly basis in accordance with Department 
Regulations at § 8()--,60.2-1 05 .  

4.  Posting on Website: Appellant is  ORDERED to post futurejob vacancies 
and renewals on the Departmenfs website (www.marianaslabor.rtet) irt accordance 
with DOL Regulations at § 80--30.3�205. Appellant shall hire U.S. citizen and 
permanent resident job applicant� when they are qualified and available to work 
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5. Warning: The obligations described above arc continuing obligations. 
If Appellant fails to comply with the terms of this Order it shall be subject to a 
possible reinstatement of the suspended sanction plus additional monetary 
sanctions, after a due process hearing on this issue. 

6. Appeal: Any person or party aggrieved by this Order may appeal, in 
writing, to the Secretary of Labor within fifteen (15) days of the date of issuance 
of this Order. 3 CMC §§ 4948(a) and 4528(g). 

DATED: May _1_, 201 5  

COMMONWEALTH REGISTER VOLUME 41 
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COMMONWEALTH OF THE NORTHERN MARIANA ISLANDS 
DEPARTMENT OF LABOR 

ADMINISTRATIVE HEARING OFFICE· 

In the Matter of: 
ASC Arch Structure Corp., 
ASC Construction, 

Appellant, 

v. 

Department ofLabor- Citizen Job 
Place1nent Section; 

Appellee. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

D.C. No. 15-002 

ADMINISTRATIVE ORi>ER 

This denial appeal came on for hearing on April 22 and June 4, 2015, in the 
Administrative Hearing Office of the cNMI Department of Labor; located on 
Capitol Hill, Saipan. Appellant ASC Arch Structure Corp. ("Employer;'}; was 
represented by its Vice President, Xu, Hao, and its. legal counsel, Steven Nutting. 
The Department' s  Citizen Availability and Job Placement Section ("Job Placement 
Section") was represented by James Ulloa. Hearing Officer Jetry Cody, presiding. 

After hearing the. testimony and reviewing the record, the Hearing Officer 
makes the following Findings of Fact and Conclusions ofLaw: 

This case is based on appellant's  timely appeal of a Notice of Denial ("Denial") 
issued by the Job Placent.ent Section on January 5, 20 1 5 .  [A copy of the Denial 
was entered into evidence as Hearing Exhibit 1 �] 

The Job Placement Section denied Employer's request for a Certification of Good 
Standillg, citing three grounds: (1)  Employer did not meet the requisite 30% 
Workforce Participation level mandated by the.Department's Employment Rules 
and Regulations ("Regs.") . Regs. at § 80 - 30.2- 120(c); (2) Employer failed to 
submit quarterly Workforce Listing documet1ts for the I st and 2nd quarters- of 20 14, 
in accordance with the Regulations at § 80-60.2- 105; and (3) Employer failed to 
submit its Workforce Plan for 201 3  or 20 1 4 in accordance with Regulations at § 
80-60.2-205. At Hearing, the Job Placement Section also noted that Employer had 
failed t9 post job va,cancy announcements ("JV As") for CW- 1 status renewals on 
the Department's  website in accordance with the Regulations at § 80-30 . .3-205.  Jd., 
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Employer Has Satisfied the 30°/o Workforce Participation Requirement: 
The most recent Total Workrbrce Listing (Hearing Exhibit 2) shows that Employer 
employs three permanent residents out ofa total workforce of 8 full-time workers. 
This evidence establishes that Employer currently meets the 30% workforce 
participation percentage {U.S .  citizens or permanent residents in its workforce), as 
required by $ CMC § 4525 and Regulations at § 80-30.2-120( c ). 

Quarterly Total Workforce Listings: Department Regulations require all 
�mpioyers to submit information on a quarterly basis regarding "the number and 
classiffoatiqri of-employees for whom wages were1paid during the quarter�" Regs. 
al § 80-60.2- 1 05. This information: is submitted in a document called a Total 
Workforce Listing which is signed under the penalty of perjury by a company 
representative. [See the Department's website for a copy of the TotalWorkforce 
Listing form.] The Department requires employers to submit this information in 
order to qualify for a Certification of Good Standing. [Testimony of Mr. Ulloa.] 

In this case, Employer failed to submit its quarterly Total Workforce Listings for 
s�veral quarters of20 1 4. After itreceived the Denial, Employer submittedthe 
Total Workforce Listing of the 1 st and 4th quarters of20 1 4, along with its appeal 
letter. At the second hearing on June 4, 20 1 5, Employer submitted a Total 
Workforce Listing, signed by Vice President Xu o:p May 1 1 , 2015.  [A copy of this 
document was entered jnto evidence as Hearing Exhibit 2.] 

Workforce Plan for 2013 and '2014: Department Regulations require employers 
to file an-updated Workforce Plans once every 1 2  months . .  Regs. at §§ 80-60.2-
200, 2 1 0. In this case, Employet never submitted a Workforce Plan for 20 1 3  or 
20 14 to the Job Placement Section. [Testimony of Mr. Xu.] After receiving the 
Denial, Employer sq.bmitted Wqrkforce Plans for 2013  and2014; however, the 
documents left important portions of the documents blank. At the second hearing 
on June 4, 201 5, Employer submitted a revised Workforce Plan for 2015, $igned 
by Vice PresidentXu on ·May 1 1 , 2015. [A 9opy of this document was entered. 
into evidence as Hearing Exhibit 3 . ]  Enforcement (Mr .. Ulloa)' indicated that the 
revised Workforce PlaQ -is acceptable to Enforcement and the Job Placement 
Section. 

· 

Job Posting on DOL's Website: Department Regulations require employers who 
are renewing CW- 1 status workers, to ,postjob announc.ements on the Department's  
website. Regs. at § .80-303-205. Inthis case, the Employer admitted that i t  had 
rtbt posted any joh announcem�nts on the Department. of Labor ("DOL'') website 
for its numerous CW-1 status employees since 2010.  [Testimony of Mr. Xu.] This 
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evidence demonstrates that Employer violated the posting regulation on numerous 
(}ccasions during the last several years. 

· 

At Hearing, the Job Placement Section argued that Employer's failure to produce 
quarterlyTotal Workforce Listings and annual Workforce Plans, as well as 
Employer's failure.to post job announcements on DOL's website, support its 
decision to deny this employer a Certification for Good Standing. 

Atthe first Hearing in April 20 1 5 ,  Employer 's Vice President stated that the 
company intended to hire one or two U.S.-status qualified employeesin the next 
month. At the second Hearing in June 2015,  Employer testified that it had not yet 
hired new workers, butit intended to hire 2�3 U.S. citizen employees to assist with 
the Employer's construction project at the Tinian International Airport in the near 
future. [Testimony of Mr. Xu.] 

DISCUSSION 

Employer admitted he had failed to produce required documents and failed to post 
job announcements on DOL's website. Vice President Xu admitted these failures, 
agreed to comply with the DOL 's regulations in the future, and agreed to pay a fine 
for past conduct 

Employer urged that it be allowed to obtain a Certification of Good Standing so 
that it could work on a federally-funded construction project on Tinian. [Testmony 
ofMr .. Xu.] Ordinarily, Employer' s deficient conduct - its failure to produce many 
reporting documents and its failure to post N As on DO L's website - would cause 
Joh Placement to deny Employer's request for a Certificate. However, in view of 
the importance of this Certificate to this Employer's business, no useful purpose 
would be $erved by preventing the Employer from obtaining the Certificat�. This 
is true especially where, as here, Employer has promised to correct its conduct in 
the future and agreed to pay a fine for past deficiencies . Based· on these facts, the 
Job:Placement Section changed its position at Hearing and agreed to be satisfied 
with a fine. 

The Hearing Officerhereby finds sufficient grounds to reverse the Denial, 
provided that Employer pays a sanction and continues to cooperate with its 
obligations to submit quarterly reporting documents to the Department. 

The amount of fines in this area is left to the discretion of the Hearing Officer. The 
standard in determining appropriate sanctions should be one of reasonableness and 
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fairness, in accordance with the general principle, that "[t]he hearing officer is 
authorized to . . .  [u]se the inherent powers . . .  to further the interests of justice and 
fairness in proceedings." Regs. at § 80- 50.4-820(h) and (o). 

Based on the facts of this case, the Hearing Officer finds that this Denial should be 
reversed, provided that Employer pays a fine of $ 1 ,000; however, half of the fine 
shall be suspended for a year, then extinguished, on the condition that Employer 
pays the remaining $500 portion of the fine and submits timely reporting 
documents to the Job Placement Section during the one-year period. 

Good cause having been shown, IT IS HEREBY ORDERED: 

1 .  Denial is reversed: For the reasons stated above, the Department's Denial 
of a Certification of Good Standing for Appellant ASC Arch Structure Corpora
tion, is hereby REVERSED. The Department is instructed to issue the Certifica
tion of Good Standing to Appellant as soon as Appellant has paid the $500 portion 
of the sanction, as set forth in paragraph 3, below. 

2. Sanctions: For the reasons stated above, Appellant ASC Arch Structure 
Corp. is hereby FINED one thousand dollars ($1 ,000); however, $500 of the fine 
shall be SUSPENDED for one year, then extinguished, provided that Appellant 
pays the unsuspended portion of the sanction and complies with the other 
Departmental Regulations set forth below. 3 CMC §§ 4528(f)(2) and 4947(1 1 ) .  

3.  Payment Terms: Appellant is ORDERED to pay the $500 portion of the 
fine no later than thirty (30) days after the date of issuance of this Order. Payment 
shall be made to the CNMI Treasury; a copy of the payment receipt shall be filed 
with the Hearing Office on or before the payment deadline. 

4. Posting on Website: Appellant is ORDERED to post future job vacancies 
and job renewals on the Department's website (www.marianaslabor.net) in 
accordance with DOL Regulations at § 80-30.3-205. Appellant shall hire U.S. 
citizen and permanent resident job applicants when they are qualified and available 
to work. 

5.  Warning: The obligations described above are continuing obligations. 
If Appellant fails to comply with the terms of this Order it shall be subject to a 
possible reinstatement of the suspended sanction plus additional monetary 
sanctions, after a due process hearing on this issue. 
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[D.C. No. 1 5-002] 

6. Appeal: Arty person or party aggrieved by this. Order may appeal, jn 
writing, to the Secretary of Labor within fifteen (l5) days of the date ofissuance 
of this Order. 3 CMC §§  4948(a) and 4528(g). 

DATED; June 2.2, 201 5 

· Office 
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COMMONWEALTH OF THE NORTHERN MARIANA ISLANDS 
DEPARTMENT OF LABOR 

ADMINISTRATIVE HEARING OFFICE 

In the Matter of: 
H.N.R., Incorporation, 

Appellant, 

v. 

Department of Labor - Citizen Job 
Placement Section, 

Appellee. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

D.C. No. 1 5-003 

ADMINISTRATIVE ORDER 

This denial appeal came on for hearing on March 10,  2015,  in the Administrative 
Hearing Office of the CNMI Department of Labor, located on Capitol Hill, Saipan. 
Appellant H.N.R., Incorporation ("Employer"), was represented by its President, 
Jun Kitaoka, and its executive agent, David C. Sablan. The Department's Citizen 
Availability and Job Placement Section (''Job Placement Section") was represented 
by James Ulloa. Hearing Officer Jerry Cody, presiding. 

After hearing the testimony and reviewing the record, the Hearing Officer 
makes the following Findings of Fact and Conclusions of Law: 

This case is based on appellant's timely appeal of a Notice of Denial ("Denial") 
issued by the Job Placement Section on January 28, 2015. (A copy of the Denial 
was entered into evidence as Hearing Exhibit 1 .] 

The Job Placement Section denied Employer's request for a Certification of Good 
Standing, citing three grounds: (1) Employer failed to submit several quarterly 
Workforce Listing documents in accordance with the Department of Labor Rules 
and Regulations ("Regulations") at section 80-60.2- 1 05;1 (2) Employer failed to 
submit a Workforce Plan for 2013 in accordance with Regulations at § 80-60.2-
205; and (3) Employer failed to post job vacancy announcements ("N As") for 
CW-1 status renewals on the Department's website (www.marianaslabor.net) in 
accordance with the Regulations at § 80-30.3-205. Id. 

1 Specifically, the Department stated that Employer failed to submit its quarterly Workforce Listing for the l •1, 2"0 
and 3ro quarters of2014. (Hearing Exhibit 1 .) 
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Quarterly Total Workforce Listings: Department Regulations require 
employers to submit information on a quarterly basis regarding "the number and 
classification of employees for whom wages were paid during the quarter." Regs. 
at § 80-60.2-100 et seq. This information is submitted in a document called the 
Total Workforce Listing. The Department requires employers to submit this 
information in  order to qualify for a Certification of Good Standing. [Testimony 
of Mr. Ulloa.] 

Employer failed to submit its quarterly Total Workforce Listings for the 15\ 2"d, 
and 3rd quarters of20 1 4. After it received the Denial in 2015,  Employer filed these 
documents along with its appeal letter. [Appeal letter from Mr. Kitaoka, dated 
1 2/ 1 9/14, was entered into evidence as Hearing Exhibit 2; the three Total 
Workforce Listing documents, cited above, were entered into evidence as Hearing 
Exhibits 3, 4, and 5, respectively.] 

Workforce Plan for 2013: Department Regulations require employers to file 
updated Workforce Plans once every 1 2  months. Regs. at § §  80-60.2-200, 210. In 
this case, Employer never submitted a Workforce Plan for 2013  or 20 1 4  to the Job 
Placement Section. [Testimony of Mr. Kitaoka.] 

Job Posting on DOL's Website: Department Regulations require employers who 
are renewing CW-1 status workers to post job announcements on the Department's 
website. Regs. at § 80-30.3-205. In this case, the Job Placement Section produced 
evidence to show that Employer had not posted any job announcements on the 
Department of Labor ("DOL") website for its four CW-1 status employees since 
201 1 .  [Printout of Employer's posting history, entered into evidence at Hearing 
Exhibit 6; Testimony of Mr. Ulloa.] Employer admitted that it had used a local 
radio statfon instead of posting the job on DOL 's  website. [Testimony of Mr. 
Kitaoka.] 

The Job Placement Section took the position that Employer's failure to produce 
quarterly Total Workforce Listings and annual Workforce Plans, as well as 
Employer's failure to postjob announcements on DOL's website, justify the 
decision to deny this employer a Certification for Good Standing. 

DISCUSSION 

Employer's President gave credible testimony in which he admitted he had failed 
to produce required documents and failed to post job announcements on DOL 's 
website. President Kitaoka admitted these failures, agreed to comply with the 
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DOL's regulations in the future, and agreed to pay a substantial fine for past 
conduct. 

Employer urged that it be allowed to obtain a Certification of Good Standing so 
that it could develop a new business plan. Employer's agent, David C. Sablan, 
testified that Employer is currently planning to develop a new business together 
with a company from South Carolina. Employer and its business partner plan to 
create a manufacturing facility on Saipan to make prefabricated construction 
panels for domestic and commercial buildings. Employer is engaged in the 
planning stage, but it hopes this new business will generate dozens of local jobs 
and bring substantial revenue to the company as well as business opportunities to 
the CNMI. [Testimony ofMr. Sablan.] 

Employer urged that it not be denied a Certification of Good Standing as this 
would make it impossible for Employer to proceed with its new business plan to 
manufacture construction panels. According to Employer, the Certification is 
needed for the company to qualify to be placed on the Northern Mariana Housing 
Corporation's Contractors List. Id. 

The three Total Workforce Listing documents produced by Employer with its 
appeal letter, reveal that about 50% of Employer's workforce is comprised of U.S. 
citizens or permanent residents. [Hearing Exhibits 3, 4, and 5.] This exceeds the 
minimum 30% ratio that is required in the Regulations [§ 80-30.2-120(c)]. 

At Hearing, Job Placement noted that ordinarily, the Employer's deficient conduct 
- its failure to produce numerous reporting documents and its failure to post JV As 
on DOL's website w would cause Job Placement to take the position that Employer 
should be denied a Certification. However, in light of the new business venture 
that Employer appears to be entering, and the fact that this opportunity may be lost 
if Employer does not receive its Certification of Good Standing, the Job Placement 
Section was willing withdraw its objection to a Certification, provided that 
Employer pays a substantial monetary sanction. [Testimony of Mr. Ulloa.] 

Sanctions: 
The amount of fines in this area is let1 to the discretion of the Hearing Officer. The 
standard in determining appropriate sanctions should be one of reasonableness and 
fairness, in accordance with the general principle, that "[t]be hearing officer is 
authorized to . . .  [ u ]se the inherent powers . . .  to forth er the interests of justice and 
fairness in proceedings." Regs. at § 80- 50.4-820(h) and ( o ). 
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Based on the µnique facts of this case, the Hearing Officer accepts the position of 
the Job Placement Section and finds that this Denial should be reversed, provided 
that Employer pays a fine, as specified below. The Hearing Officer shall sanction 
Employer in the �ni.o\mt of$ 1 ,SOO; howeyer, half of the fine shall be suspended for 
a year, then extinguished, on the condition that Employer pays the remaining $750 
portion of the fine and submits timely reporting documents to the Job Placement 
Section during the one-year period. 

Good cause having been shown, IT IS llEREBY ORDERED: 

1 .  Denial is reversed: For the reasops stated 'above, the Departmenf s Denial 
of a Certification of Good Standing for Appellant H.N .R., Incorporation, is hereby 
REVERSED. The Department is instructed to issue the Certification of Good 
Standing to ,Appellant as soon as Appellant has pa!d the $750 portion. of the 
sanction, as set forth in paragraph 3� below. 

2. Sanctio�s: For the reasons stated :;tbove, Appellant li.N.R., Incorporation is 
hereby FINED one thousand five hundred dollars ($ 1 ,500); however, $750 of the 
fine shall be SUSPENDED for ONE YEAR, then extinguished, provided that 
Appellant pays the remaining $7 50 portion of the sanction and complies with the 
other Departmental Regulations set forth below. 3 CMC §§ 4528(±)(2) and 
4947(1 1). Payment terms an:: specified below. 

3 .  Payment Terms : Appellant is ORDERED to pay the $750 portion of the 
fine no later than forty-five ( 45) days after the date of issuance of this Order. 
Payment shall be made to the CNMI Treasury; a copy of the payment receipt shall 
be filed with the Hearing :Office on or before the payment de,adline. 

4. Updated Total Workforce Listing:- Appellant is ORDERED to file 
updated, quarterly Total Workforce Listing documents with the Citizen Job 
Placem�nt Section in a timely manner in accordance with Regulations at .§ 8� 
60.2- 105 .  

5.  Posting on Website� Appelbmt is ORDERED to post future job vacancies 
and job renewals on the Department's  website (www .marianaslabor.net) in 
acco�dance with DOL Regulations at § 80-30.3-205 . Appellantshall hire U.S. 
citizen and permanent residentjob applicants when they are qualified and available 
to work. 

. . 

II 
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6. Warning� The obligations described above ate continuing oqligations. 
If Appellant fails to comply with the terms of this Order it shall be subject to a 
possible reinstatement of the suspended sanction plus additional monetary 
sanctions, after a due process hearing on this issue. 

7. Appeal: Any p�rson or party aggrieved by this Order may appe::tl; in 
writing, to the Secretary of Labor within fifteen (15) days of the date of issuance 
of this Order. 3 CMC §§ 4948(a) and 4528(g). 

DATED: Match li_, 20 15  

Hearmg Officer 
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COMMONWEALTH OF THE NORTHERN MARJANA ISLANDS 
DEPARTMENT OF LABOR 

ADMINISTRATIVE HEARING OFFICE· 

. In the Matter of: 
Kalayaan, Inc. ,  

Appellant, 

v. 

Department of Labor - Citizen Job 
Pla,cement ·section, 

Appellee . 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

D.C. No. 1 5-004 

ADMINISTRATIVE ORDER 

This denial appeal came on for hearing on March 17, 20 1 5, in the Administrative 
Hearing Office of the CNMI Department of Labor, located on Capitol Hill, Saipan. 
Appellant K�layaa11, �nc. ("EmplOyet''), was represented by its President, Eleanor 
Lost�, its .IIR Manager, Maricel Cascasart, artd its counsel, Steve Nutting. The 
Department ' s Citizen Availability: and Job Placement Section ("Joh Placement 
Section�') wa� represented by Acting Director Yvonne Taisacan and James Ulloa. 
Hearing Officer Jerry Cody, presiding . 

After hearing the �estimony and reviewing the record, the Hearing Officer 
makes the following .Findings of Fact and Conclusions of Law: 

This case is based on appellant' s timely appeal of a Notice ofDenial ("Denial") 
issued by the Job Placement Section on February 9, 201 5. [A copy ofthe Denial 
was entered into evidence as Hearing Exhibit 1 .] The Job Placement Section 
denied Employer's request for a Certification of Good Standipg, citing that 
Employer had failed to meet the 30% Workforce Participation threshold based on 
"the· most recent submission of quarterly Workforce Listing" [citing Department of 
Labor Rules and Regulations ("Regulations;;) at section 80-30.2- 120( c)J. 

As noted in the Denial, Department Regulations require that an Employer empfoy a 
minimum of30% of its workforce from U.S. citizens, CNMI permanentresidents 
or CNMI permanent residents. Id. Employer produced several quarterly 
Workforce Listing documents to the Job Placement Section which showed that 
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during 2014, Employer's percentages were well above the 30% threshold for 
status-qualified employees. For example, Employer's quarterly Total Workforce 
Listing for the 3rd quarter of 20 1 4  (Hearing Exhibit 2) lists a total of 36 full-time 
employees, including 1 7  employees who are U.S. citizens or permanent residents. 
This amounts to a percentage of status-qualified employees of nearly 50%, well 
above the 30% target set by regulation. 

At Hearing, Acting Director Yvonne Taisacan explained that the Job Placement 
Section had denied Employer's request for a Certification of Good Standing after it 
examined Employer's Quarterly Withholding Tax Return for the 3rd quarter of 
2014. [A copy of this document was entered into evidence as Hearing Exhibit 3.] 
That Tax Return reflected wages that fell below the minimum wage for many of 
the listed "full-time" workers. Id. Upon exan1ining the Tax Return, Job Placement 
questioned the veracity of Employer's records and suspected that Employer was 
listing employees as "full-time" who were actually working part-time schedules. 
[Testimony of Ms. Taisacan.] 

President Eleanor Loste testified that Employer is in the business of providing food 
service to the CNMI's public school system. The company's Employees' work 
schedules are full-time during the academ1c school year; however, the work load is 
greatly reduced during the summer months when school is not in session full-time. 
In examining the 3rd quarter of2014, Job Placement was viewing wage records that 
reflected the annual downturn in employee hours during the summer months. 

Acting Director Taisacan accepted the explanation offered by President Loste. 
Furthermore, Employer's Quarterly Withholding Tax Return for the 4th quarter of 
201 4  corroborated Ms. Loste's testimony and showed that those workers listed as 
full-time employees received wages reflecting full-time work schedules. 

Based on the above analysis, Acting Director Taisacan stated that the Job 
Placement Section would withdraw its earlier objection to issuing a Certification of 
Good Standing for this Employer. 

The Hearing Officer finds that the Employer's full-time workforce consists of 
more than the minimum percentage of status-qualified workers specified in the 
Regulations. [Regs. at § 80-30.2- 1 20(c).] The evidence establishes that Employer, 
pays full-time wages to those workers listed in its Total Workforce Listings with 
the exception of the summer period, as noted by Employer's President. Therefore, 
the Hearing Officer agrees with Job Placement that this denial should be reversed. 
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Good cause having been shown, IT IS HEREBY ORDERED: 

1 .  Denial is reversed: The Denial ofthe Certificate of Good Standing for 
AppellanfKalayaan, Inc., is hereby REVERSED. The Department of Labor is 
ORDERED to issue the Certification of Good Standing for Appellant as soon as 
possible. 

2. Appeal: Any person or party aggrieved by this Order may appeal, in 
writing; to the Secretary of Labor within fifteen (15) days of the date ofissuance 
of this Order. 3 CMC §§ 4948(a) and 4528(g). 

DATED: :March (q , 201 5 
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COMMONWEALTH OF THE NORTHERN lYIARIANA ISLANDS 
DEPARTMENT OF LABOR 

ADMINISTRATIVE HEARING OFFICE 

In the Matter of: 
Success International Corporation, 
dba M&R Construction/Contractor 
·and Success Auto Repair Shpp, 

Appellant, 

v. 

Department of L&bor - Citizen Job 
Placement Section, 

Appellee. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

D.C. No. 15-005 

ADMINISTRATIVE ORDER 

This appeal came on for bearing on May 4, 20 1 5, in the Administrative Hearing 
Office of the CNMI Department of LabQr, located on Capitol Hill, Saipan. 

· 

Appellant Success International Corporation ("Employer"), was !'epi'esented by its 
· President, GuojmfM.iao. The Department's Citizen Job Placement Section ("Job 

Placement Section") was represented by James· Ulloa. Hearing Officer Jerry Cody, 
presiding. 

After hearing the testimony and reviewing the record, the Hearing Officer 
makes the following .Findings of Fact and Conclusions ofLaw: 

This case is based .on appellant's timely appeal of a Notice of Denial ("Deniar') 
issued by the Job Placement Section on April I 0, 2015 .  [A copy of the Denial was 
entered into evidence as Hearing Exhibit L] 

The Job Placement Section denied Employer's request for a Certification of Good 
Standing, listing five grounds: 

1 .  Employer failed to postjob vacancy announcements on the Department's 
website as mandated by the Department's Employment Rules and 
Regulations ("Regs.") at § 80-30.3-205; 

2. Employer failed to demonstrate a good faith effort to hire a citizen, 
CNMI permanent resident or U.S. pernianent resident (Regs. at § 80-
30.2-440); 
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3 .  Employer failed to submit quarterly Total Workforce Listing documents 
for the l 51, 2nd 3rd and 4th quarters of 2014 (Regs. at § 80-60.2- 1 20); 

4. Employer failed to submit a Workforce Plan for 20 1 4  and 20 1 5  (Regs. at 
§ 80-60.2-2 1 O); and 

5 .  Employer failed to submit Employer's Withholding Tax documents for 
the 2°d, 3rd and 4th quarters of 2014 (Regs. at § 80-60.2- 105). 

1 .  Posting JV As on DOL's Website: Department Regulations require employers 
who are renewing CW-1 status workers to post job vacancy and renewal 
announcements ("JVAs") on the Department's website. [Regs. at § 80-30.3-205.) 
This Employer had posted its job announcements on the Department of Labor 
("DOL") website in 2008 and 2009, but then stopped. [A copy of Employer's 
history of job postings at the DOL website was submitted by the Job Placement 
Section and entered into evidence as Hearing Exhibit 5.] 

Since 2009, Employer has not posted a single job announcement on DOL's 
website, despite the fact that Employer has employed more than five CW-1 status 
workers for the last several years. Instead, Employer used radio advertisements 
and newspaper ads for the CW-1 status renewals. [Testimony of Mr. Miao.] 
President Miao testified that he had assigned the task of advertising for CW-1 
Petitions to one of his employees. Miao claimed he bad not realized that the 
employee never posted the job announcements on DOL 's website. But this 
testimony was contradicted by Miao's testimony that he had once tried to log on to 
the DOL website but it would not accept his password. Holding: The evidence 
establishes that Employer violated the posting Regulations by failing to post 
numerous jobs on DOL's website over a three-year period, which positions then 
were filled with new or renewed CW-1 status workers. 

2. Failure to Demonstrate Good Faith in Hiring: The Job Placement Section 
made this allegation based on Employer's failure to post job announcements on 
DOL's website, but Employers' Total Workforce Listings for 201 4 (see below) 
show that for much of2014, Employer had a workforce of 1 0  full-time employees: 
3 U.S. citizens and 7 CW-1 employees. This meets the requisite workforce 
participation percentage (30%). Holding: The Department presented insufficient 
evidence to support a charge of Jack of good faith in hiring. 

3. Failure to Submit Quarterly Total Workforce Listings: Department 
Regulations require all employers to submit information on a quarterly basis 
regarding "the number and classification of employees for whom wages were paid 
during the quarter." Regs. at § 80-60.2- 105.  This infonnation is submitted in a 
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documents called the Quarterly Compliance Report and Total Workforce Listing, 
both signed under the penalty of perjury� The Departrhent requires employers to · 
submit this information in order to qualify for a Certification ofGood Standing. 
[Testimony of Mr. Ulloa.] 

Employer established that it had submitted its quarterly Total Workforce Listings 
for the ist and Jr� quarters of2014  .. However, the Total Workforce Listings for the 
2nd and 4th quarters evidently were riot submitted in a timely manner. 

Furthermore, in attempting a recent update, Employer submitted two different 
Total Workforce Listings, both signed on April 23, 201 5, each of which was 
sµpposed to represe.nt the latest and mo�t accurate listing of its workforce. 1 Each 
Listing was signed by Ptesjdent Miao under the penalty of perjury, attesting that 
the information is correct. However, one Listing (attached to Heating Exhibit 3} is 
inaccurate .in several respects: it lists the wrong wage rates and lists two carpenters 
who, in fact, no longer work for Employer. Mr. Miao testified that the document 
marked as Hearing Exhibit 6 was accurate; but he admitted that the Listing found 
in Hearing Exhibit 3, was incorrect. Holding: Employer has failed to submit 

Total Workforce Listings in a timely manner and certain documents, as noted, 
were inaccurate. 

4. Workforce Plans for 2013 and 2014: After examining its records, the Job 
Placement Section withdrew its contention that Workforce Plans had not been 
produced. Holding: No charge against Employer . 

5. Failure to Submit Quarterly Employer's Withholding Tax Returns:· 
Employer did not submit Quarterly Employer' s Withholding Tax Returns for all 
four quarters of2014 during that calendar year. After it received the Denial in 
2015� Employer submitted the tax return documents for these quarters along with 
its appeal letter. [See Employer's Appeal Letter at Hearing Exhibit 2 and the tax 
return documents at Hearing Exhibit 4.] 

The Department cites_Regulations at sections 8,0-60.2-100 and 1 05 in support of its 
contention that Employer's Withholding Tax R�tµrns must be prod:uced on a 

. quarterly basis. However, the plainlanguage of these sections doe$ not state that 
tax returns must be<produced. Section TOO states .in general terms that "the 

1 E111pioyer s:ubrnitted one TotafWorkforce Listing, dated April 23, 2015, along with his app'eaUetter. 
[See all ofEmployer's Total WorkforceListings for 20 1 4  at Hearing Exhibit ;3.] Employer submitted a 
different Total Workforce Listing, also dated April 23, 201 5  and that document was entered info evidence 
Hearing Exhibit 6. 
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Cominqnwealth requires.accurate and :qp-to-date information about employment in . 

the Commonwealth" but does not specify tax. returns. Section 105 states that 
·employers are required to report ''the number and classification of employees for 
whom wages were paid during the quarter," but does not state that the tax returns, 
themselves, must be produced. 2 Evidently, the Department takes the position that 
quarterly withholding tax returns should be produced as well, but the Regulations 
do not put Eniplo�er on notice that the tax returns are required to be submitted. 

Holding: T� returns were not submitted; however, the plain language of the cited 
Regulation (Regs. at . §  80-60.2- 1 05) does not require submission oftax returns: 
Therefore, Employer'

.
s "failure'; to submit tax returns does not violate the cited 

Regulation. There is no violation by Employer on this issue. 

DISCUSSION 

The.Job Placeme11t Section took the position that Employer's  deficient production 
of required documentation, plus its failure to post N As on DOL' s website, justify 
its decision to deny Employer's  request for a Certification of Good Standing . 

Employer admitted that it had (1)  failed to submit required documents (e.g., Total 
Workforce Listing documents) in a timely manner and (2) failed to postjob 
announcements on DOL's website. At the Hearing, Employe:r asked for several 
extra days to enable President Miao to submit corrected documents and register his 
compariy with the Job Placement Section. Within 48 hours ofthe Hearing, the 
Employer submitted the corrected documents as well as proof that it had registered 
with the Job Placement Section. Such conduct may signal Enrplqyer's intention to 
comply with Departmental regulations in the future. 

As a preliminary matter, the Hearing Officer makes two points . First, ].lresident 
Miao's explanation that he had not realized that his . company was not posting job 
announcements for years, is untenable. The President te$tified thathe delegated 
the task of advertisingjob openings to his employee who is listed in company 
do,cuments as a "purchaser." [Testimony of Mr� Miao.] The Pr�sident'shotild have 
:been engag�d enough in his own business in the 2012..:201 5 period to know 
whether job announcements were being posted on DOL's website. Furthemiore, 
other testimony by Mr. Miao suggests that he was fully aware th�t the Employer 

2 Regulations at § 80�60.2- 105 states: "Each business timployer shall report quarterly, a.s of the last day of 
the calendar quarter and within the time limits for filing the business gross receipts tax return. the number 
and Classification of employees for whom wages were paid during the quarter." (Emphasis added.} 
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w� not posing JV As on its website. Employer' s  President should pay special 
attention to this matter in the future. 

Second, Mr. Miao needs to be more careful before signing documents under the 
penalty of perjury. He carelessly submitted two Total Workforce Listings. on the 
same day that conflicted with one another, listing different ,salaries for the same 
employees and different employees for the same job. [See Hearing Exhibits 3 and 
6.] More care must be taken with these submissions. 

Based on the evidence, there appear to be sufficient grounds to affirm the Denial. 
However, this Employer urged that the company be given a "second chance" to 
prove that it can meet the xequirements in the future and the Employer requested 
leni'ency with respect to this ruling� [Testimony of Mr. Miao.] 

On one hand, .  Employer' s  failure to produce timely documents (Total Workforce 
Listings), Employer's failure to post JVAs on DOL's  website andits Presidenfs 
submission of incorrect documents signed under the penalty of perjury - constitute 
sufficien t grounds to deny the requested Certification of Good ·St�nding. 

On the other hand, this Employer did meet the Workforce Participation Percentage 
(30%),. and it promptly re-submitted corrective documents after the last hearing. 
PresidentMiao also promptly met with the Job Placement Section after the 
Hearing to register E�ployer for future NA submissions. Hopefully, this .conduct 
signals Employer's good faith attempt to correct past conduct. 

Sanctions: One alternative to denying the Certification may be for the Employer 
to pay a sanction for its past violation and �gree to fully complyjn the future.The 
'amount of fines in this area ·is left to the discretion of the Hearing Officer. The 
standard in determining appropriate sanctions should be based on reasonableness 
and fairness, in accordance with the general principle, that ''[t]h� hearing officer is 
authorized to . . .  [u ]se the inherent powers . . .  to further the interests of justice and 
fairness in proceedings." Regs. at § 80-50.4-820(h) and (o). 

Holding: Having considered the evidence and arguments carefully, the Hearing 
Officer finds that this Denial should be reversed, provided that Employer pays the 
fine specified below. The Employer shall be sanctioned in the amount of $1 ,000; 
howev�r, half of tP.� ;fine shall be suspended for a year, then extinguished, on the 
condition that Employer pays the remaining $500 portion of the fi11e ·and submits 
timelyxeporting documents to the Job Placement Section during the one�year 
period. , 
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Goo(! cau-se ,having beei! shown, IT IS' HEREBY ORDERED:-

1 .  Denfal is rev�rsed: For the reasons stated abo:ve, the Department's  Denial 

of a Certifi¢atioti of Good Standing for Appellant Success Ihtemational Corpora
tion is_ hereby REVERSED. The Department is instructed to issue the Certification 
of Good Standing to Appellant as soon as the sanction has been paid. 

2. Sanctions : For the reasons stated above, Appellant Success International 
Cqtporation is hereby FINED one thousand dollars ($ 1 ,000); however, $500 of the 
fine shall be SUSPENDED for ONE YEAR, then extinguished, provided that 
Appellant pays the remaining $500 portion of the sanction and complies with th� 
other Departmental Regulations set forth below. 3 CMC §§ 4528(f)(2) and 
494 7(1 1 ). Payment Terms: Appellant is ORDERED to pay the $500 portion of 
the fine no later than thirty (30) days after the date of issuance of this Order. 
Payment shall be made to t.he CNMI Treasury; a copy of the payment receipt shall 
be filed with the Hearing Office on or before the payment deadline . 

3 .  Updated Census-Related Docum,ent$ : Appellant is ORDERED to file 
quarterly Total Workforce Listing documents with the Job Placement Section on a 
quarterly basis in accordance with Department Regulations at § 80-60.2-1 05. 

4. Posting on Website: Appellant is. ORDERED to post futurejob vacancies 
and renew�ls on the Department's website (www .marianaslabor.net) in accordance 
with DOL Regulations at § 80-J0.3-205. Appellant shalLhire U.S . citizen and 
perm_anent resident job applicants when they are qualified artd available to work. 

5 .  Warning: The obligations described above are continuing obligations. 
If Appellant fails to comply with the terms of this Order it shall be subject to a 
possible reinstatement of the suspended sanction plus additional monetary 
sanctions, after a due process hearing on this issue. 

6. Appeal: Any person or party aggrieved by this Order may �ppeal, in 
writing, tq the Secretary of Labor within fifteen (15) days of the date ofissuance 
of this Order. 3 CMC §§ 4948(a) and 4528(g)� 

DATED: May JL, 20 15 
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COMMONWEALTH OF THE NORTHERN MARIANA ISLANDS 
DEPARTMENT OF LABOR 

ADMINISTRATIVE HEARING OFFICE 

In the Matter of: 
Md. Kamrul Islam, 
dba Md. Islam Lawn Care Repair and 
Maintenance Services, 

D.C. No. 1 5-006 

Appellant, 

) 
) 
) 
) 
) 

) 
) 
) 
) 
) 
) 

ADMINISTRATIVE ORDER 

v. 

Department of Labor - Citizen Job 
Placement Section, 

Appellee. 

This denial appeal came on for hearing on July 1 6, 201 5, in the Administrative 
Hearing Office of the CNMI Department of Labor, located on Capitol Hill, Saipan. 
Appellant Md. Kamrul Islam ("Employer"), appeared without legal representation. 
The Department's Citizen Availability and Job Placement Section ("Job Placement 
Section") was represented by James Ulloa. Hearing Officer Jerry Cody, presiding. 

After hearing the testimony and reviewing the record, the Hearing Officer 
makes the following Findings of Fact and Conclusions of Law: 

This case is based on Employer's timely appeal of a Notice of Denial ("Denial") 
issued by the Job Placement Section on June 9, 20 1 5. [A copy of the Denial was 
entered into evidence as Hearing Exhibit I .] 

In its Denial, the Job Placement Section denied Employer's  request for a 
Certification of Good Standing, citing five grounds: 

(1)  Employer failed to post job vacancy announcements in accordance with the 
Department's Employment Rules and Regulations ("Regulations';) at § 80-30.3-
205; 

(2) Employer failed to demonstrate it was making a good faith effort to hire U.S .  
status-qualified workers in  accordance with Regulations at § 80-30.3-440; 
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(3) Employer failed to submit his Workforce Plan for 2013 or 2014  in accordance 
with Regulations at § 80-60.2-205; 

(4) Employer failed to submit quarterly Workforce Listing documents for the 1st 
and 2nd quarters of2014, in accordance with the Regulations at § 80-60.2- 105; and 

(5) Employer failed to submit quarterly Employer's Withholding Tax Quarterly 
Reports for 2014. 

The separate grounds for the Department's denial are discussed in detail below. 

* * * * * * 

(1)  Job Posting on DOL's Website: Departmental Regulations require employers 
who are renewing CW-1 status workers to postjob announcements on the 
Department of Labor ("DOL") website. Regs. at § 80-30.3-205. In this case, the 
Employer testified that he had hired an agent to assist in submitting CW-1 Petitions 
to USCIS and that the agent did not post on the DOL website the job announce
ments that were processed in November 20 1 4  and January 2015 .  [Testimony of 
Mr. Islam.] Employer testified that he no longer uses the agent and he intends to 
prepare his own Petitions in the future. Employer's failure to post the job 
announcements constitutes a violation of the "posting" regulation. id. 

(2) Employer's Alleged Failure to Demonstrate Good Faith Hiring Practices: 
Departmental Regulations require employers to make a good faith effort to hire 
U.S. citizens or permanent residents for each job vacancy. Regs. at § 80-30.3-440. 
Mr. Ulloa testified that this charge was meant to supplement the charge of 
violating the posting regulation, discussed above. [Testimony of Mr. Ulloa.] 

(3) Workforce Plan for 2014: Departmental Regulations require employers to 
file an updated Workforce Plan once every I 2 months. Regs. at §§ 80-60.2-200, 
210 .  In this case, Employer never submitted a Workforce Plan for 2014 to the Job 
Placement Section. [Testimony of Mr. Xu.] Along with his appeal, Employer 
submitted a Workforce Plan for 20 15 ;  however, the Plan left important portions of 
the document blank. At hearing, Employer agreed to revise his Workforce Plan for 
2015 to meet Department standards. [Testimony of Mr. Islam.] 

(4) Quarterly Total Workforce Listings: Departmental Regulations require all 
employers to submit documents on a quarterly basis detailing "the number and 
classification of employees for whom wages were paid during the quarter." Regs. 
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at § 80-60.2-105. The required document is called a Total Workforce Listing, 
which must be signed under the penalty of perjury by a company representative. 
[See the Department's website for a copy of the Total Workforce Listing form.] 
The Department requires employers to submit this information in order to qualify 
for a Certification of Good Standing. [Testimony of Mr. Ulloa.] In this case, 
Employer failed to submit Quarterly Total Workforce Listings in 20 14. Along 
with his appeal, Employer submitted a 2015 Total Workforce Listing. At Hearing, 
Job Placement asked that Employer be ordered to submit a Quarterly Workforce 
Listing form for the 4th Quarter of 20 14.  Employer agreed to submit the document. 

(5) Quarterly Employer Withholding Tax Documents: Departmental 
Regulations speak generally of the need to provide "accurate and up-to-date 
infonnation about employment in the Commonwealth." Regs. at § 80-60.2- 100. 
The Department requires all employers to submit detailed withholding tax 
infonnation on a quarterly basis to supplement the information in the Total 
Workforce Listing. Although there is no regulation specifying this exact 
information, the Department distributes a form that contains a request for this 
information. 

In this case, Employer failed to submit its quarterly Tax Withholding documents 
for several quarters of 2014.  Along with his appeal, Employer submitted a 
complete set of Withholding Tax documents for 20 1 4  and 2 0 1 5. [Testimony of 
Mr. Islam and Mr. Ulloa.] Job Placement (Mr. Ulloa) testified that Employer has 
now satisfied this deficiency. [Testimony of Mr. Ulloa.] 

DISCUSSION 

Employer admitted he had failed to produce required documents and failed to post 
job announcements on DOL's website. These deficiencies occurred primarily 
because Employer had been unfamiliar with the legal requirements for a Certificate 
of Good Standing. Employer promised to correct his conduct in the future to 
comply with DOL Regulations and he agreed to pay a fine for past conduct. Job 
Placement indicated that it would not object to the reversal of its Denial provided 
that Employer pays a sanction and updates certain documents. 

The Hearing Officer hereby finds sufficient grounds to reverse the Denial, 
provided that Employer pays a sanction, submits the requested, updated documents 
and continues to cooperate by submitting quarterly reporting documents to the 
Department. 
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The amount of fines in this area is left to the discretion of the Hearing Officer. The 
standard in determining appropriate sanctions should be one of reasonableness and 
fairness, in accordance with the general principle, that ''[t]he hearing officer is 
authorized to . . . [ u ]se the inherent powers . . .  to further the interests of justice and 
fairness in proceedings." Regs. at § 80- 50.4-820(b) and (o). 

Based on the facts of this case, the Hearing Officer finds that this Denial should be 
reversed, provided that Employer pays a fine of $ 1 ,000; however, half of the fine 
shall be suspended for a year, then extinguished, on the condition that Employer 
pays the remaining $500 portion of the fine and submits timely reporting 
documents to the Job Placement Section during the one-year period. 

Good cause having been shown, IT IS HEREBY ORDERED: 

I .  Denial is reversed: For the reasons stated above, the Department's Denial 
of a Certification of Good Standing for Appellant Md. Kamrul Islam, is hereby 
REVERSED. The Department is instructed to issue the Certification of Good 
Standing to Appellant as soon as Appellant has paid the $500 portion of the 
sanction and submitted the documents specified iu paragraph 4, below. 

2. Sanctions: For the reasons stated above, Appellant Md. Kamrul Islam is 
hereby FINED one thousand dollars ( $ 1 ,000); however, $500 of the fine shall be 
SUSPENDED for one year, then extinguished, provided that Appellant pays the 
unsuspended portion of the sanction and complies with the other terms set forth 
below. 3 CMC § §  4528(f)(2) and 4947(1 1 ). 

3 .  Payment Terms: Appellant is ORDERED to pay the $500 portion of the 
fine no later than thirty (30) days after the date of issuance of this Order. Payment 
shall be made to the CNMI Treasury; a copy of the payment receipt shall be filed 
with the Hearing Office on or before the payment deadline. 

4. Updated Documents: Appellant is ORDERED to submit ( 1 )  a revised 
Workforce Plan for 20 1 5  and (2) a Total Workforce Listing for the 4th Quarter of 
2014 to the Job Placement Section no later than thirty (30) days after the date of 
issuance of this Order. 

5 .  Posting on Website: Appellant is ORDERED to post future job vacancies 
and job renewals on the Department's website (www.marianaslabor.net) in accord
ance with DOL Regulations at § 80-30.3-205. Appellant shall hire U.S. citizen/ 
permanent resident job applicants when they are qualified and available to work. 
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6. Warning: If Appellant fails to comply with the terms of this Order, he shall 
be subject to a possible reinstatement of the suspended sanction plus additional 
monetary sanctions, after a due process hearing on this issue. 

7. Appeal: Any person or party aggrieved by this Order may appeal, in 
writing, to the Secretary of Labor within fifteen (15) days of the date of issuance 
of this Order .. 3 CMC §§  4948(a) and 4528(g). 

DATED: July /1 , 20 1 5  
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COMMONWEALTH OF THE NORTHERN MARIANA ISLANDS 
DEPARTMENT OF LABOR 

ADMINI STRATIVE HEARING OFFICE 

In the Matter of: 
M.D.A. Enterprises, Inc., 

Appellant, 

v. 

Department of Labor - Citizen Job 
Placement Section, 

Appel lee. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

D.C. No. 1 5-007 

ADMINISTRATIVE ORDER 

This appeal came on for hearing on November 25, 2 0 1 5 ,  in the Administrative 
Hearing Office of the CNMI Department of Labor, located on Capitol Hill, Saipan. 
Appellant M.D.A. Enterprises, Inc. ("Employer") was represented by its President, 
Md. Abul Bashar, its Vice President, Inocencio T. Tudela, and attorney Janet King. 
James Ulloa appeared on behalf of the Department of Labor Citizen Job Placement 
Section ("Job Placement"). Hearing Officer Jerry Cody, presiding. 

After hearing the testimony and reviewing the record, the Hearing Officer 
makes the following Findings of Fact and Conclusions of Law: 

On October 27, 2015,  Job Placement issued a Notice of Denial ("Denial"), den�ing 
Employer's request for a Certificate of Good Stancling. [A copy of the Denial was 
entered into evidence as Hearing Exhibit l . ]  Subsequently, Employer filed a 
timely appeal of the Denial. 

Job Placement's Denial of Employer's request for a Certification of Good 
Standing, is based on the following grounds: 

1 .  Employer failed to file Employer Declarations as required by Department 
of Labor Employment Rules and Regulations ("Regs.") at § 80-30.3-450; 

2. Employer did not meet the requisite 30% Workforce Participation level 
mandated by the Department Regulations at § 80-30.2- 1 20( c) );  

3.  Employer failed to submit copies of Employer's Withholding Tax 
records for the 2nd and 3rd quarters of 201 5  (Regs. at § 80-60.2- 105); 
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4. Employer failed to submit Total Workforce Listing documents for the 2nd 

and 3rd quarters of 2015  (id.). 1 

Failure to Post Employer Declaration on DOL's Website: Department 
Regulations require employers who reject U.S.-status qualified job applicants to 
post the reasons for not hiring those workers in a "declaration" filed on DOL 's 
website. Regs. at § 80-30.3-450. Employer posted two Job Vacancy Announce
ments ("N As") in July 201 5  for the positions of charcoal maker job and mason; 
Employer received more than ten online responses to the JV As. Employer 
interviewed those applicants who showed up for interviews but all applicants 
lacked the requisite job experience for the positions. After the applicants were 
rejected, Employer failed to post a response on DOL's website as to each 
applicant. 

At Hearing, President Bashar explained that he uses one of his attorney's staff for 
assistance with some labor matters because he needs help to write in English. 
President Bashar did not post an online response to each job applicant because he 
did not realize that a response was required. 

Failure to Meet 30°/o Workforce Participation Threshhold: Employer's 
President testified that the company currently employs 1 4  full-time workers, 
all of whom are CW-status workers. Obviously, this percentage is much lower 
than the 30% threshold mandated by statute and regulation. [3 CMC § 4525 and 
Regs. at § 80-30.2- 120(c).] 

President Bashar testified that he has hired several U.S. citizen workers in recent 
months but they all quit after several days, or even hours, on the job. Admittedly, 
the job of a charcoal maker is not an attractive one to many job applicants; thus, it 
has proven difficult for Employer to hire U.S. citizen workers for its workforce 

Job Placement indicated that it is willing to work with the Employer to improve its 
percentage of U.S. citizen workers over time. However, Employer needs to file a 
revised Workforce Plan that is in the correct form. [Testimony of Mr. Ulloa.] 
Department Regulations require employers to file updated Workforce Plans once 
every 1 2  months. Regs. at § 80-60.2-2 10. 

1 The Denial also contended that Employer had failed to comply with a fom1er Administrative Order; 
however, this contention was stricken at the request of Mr. Ulloa at the start of the Hearing. 
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Failure to Submit Employer's Withholding Tax Quarterly Returns : DOL 
Regulations require an employer to submit an Employer' s  Quarterly Withholding 
Tax Return on a quarterly basis . [Regs . at § 80-60.2- 1 05.] This Employer did not 
submit its quarterly tax retmns forthe 2nd or 3rd quarter of 201 5 .  At Hearing, 
Employer asked to be allowed to submit the documents within ten days of the 
hearing. 

Failure to Submit Quarterly Total Workforce Listings: DOL Regulations 
require all employers to submit information on a quarterly basis regarding "the 
number and classification of employees for whom wages were paid during the 
quarter. "  Regs. at § 80-60.2-105 . This information is submitted in documents 
called the Quarterly Compliance Report and Total Workforce Listing. 

Job Placement alleged that Employer failed to submit its quarterly Total Workforce 
Listings for the 2nd and yct quarters of 201 5 .  [Technically, the 3rd Total Workforce 
Listing was not due until October 3 1 .  20 1 5  - two weeks after the Employer 
submitted its letter requesting a Certificate of Good Standing. (See letter at 
Hearing Exhibit 7.] At Hearing, Employer asked to be allowed to submit the 
documents in the week following the hearing. 

At the Hearing, Employer was ordered to produce the missing documents to James 
Ulloa at the Job Placement Section on or before December 4, 20 1 5 .2 On December 
4, the Hearing Officer was notified by Mr. Ulloa that Employer had submitted all 
of the requested documents on that date. (Letter from Mr. Ulloa to Mr. Cody, 
dated 1 2/04/20 1 5.) 

• 

DISCUSSION 

Employer's failure to produce several quarters of required reporting documents, 
plus its failure to post Employer Declarations on DOL's website, support the denial 
of Employer's request for a Certificate for Good Standing. However, Employer 
asked that the denial be reconsidered, based on its good faith offer to produce the 
missing documents and its promise to file Employer Dechrrations in the future. 

President Bashar testified that if the company could not obtain a Certification of 
Good Standing, i t  would be hindered in its efforts to secure a two-year project with 

2 These included the Employer's Quarterly Withholding Tax Returns to the 2nd and 3rd Quarters of 20 1 5, the Total 
Workforce Listings for the 2"d and 3rd quarters of20 1 5, and a revised Workforce Plan for 2015. 
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the .Northern Marian�s I-Iousitig Corporation. [Testimony of Mr. Bashar; Letters 
from NMHC� dated 1 1112120 1 5 an.d 111 1 7/201 5, at Hearing Exhibjt 4.] 
Presid�nt Bashar admitted that he had failed to submit required documents and 
failed to post Empiqyer Dedarations on DO L's website. The President agreed to 
produce the missing documents on or before December 4, 20 1 5, and agreed tc;> 
comply with DO L's regulations in the future. He requested leniency as to any 
imposed sanction .. [Testimony of Mr. Bashar.] Job Placement changed its position 
a:t Hearing and agreed to the reversal 

After the. Employer's  testimony concluded, Mr. Ulloa stated that Job Placement 
would withdraw its objection to reversing the denial if the Empioyer would 
produce t4e mi�sing documents by December 4, 20 1 5. [Subsequently, the 
Employer produced all documents by the due date. (Letter from Mr. Ulloa to Mr. 
Cody, dated 12/0411 5�) 

· 

Although the above-noted deficiencies support a denial of the request for a 
Certificate of Good Standing, the Hearing Officer finds that the Employer 
demonstrated good faith by producing all missing documents by December 4, 
201 5 .  Given that Employer would lose a substantial business opportunity ifthe 
Certificate were denied;. and that Jpb Placement changed its position at Hearing 
and agreed to the reversal, the Hearing Officer ha� concluded th�t the d(!nial should 
be reversed. Nevertheless, a sanction should be considered based on Employer's  
conductin failing to fiie Employer Declarations and failing to  produce timely 
documents. 

· · · 

Sanctions: The amount of fines in this area is left to the discretion of the Hearing 
Officer. The standard in determining appropriate sanctions should be one of 
reasonableness and fairness, in accordance with the general principle, tbat "[t]he 
hearing officer is authorized to . . .  [u]se the inherent powers . . .  to further the 
interests of justice and fairness in proceedings." Regs. at § 80-50.4-820(h) and (o). 

Based on the facts of this case, · the Hearing Officer finds it appropriate to sanction 
Employer $1 ,000 for its conduct; however, the entire fine shall be suspended for a 
year, then ,extinguished, on the condition. that Employer submits timely reporting 
documents to the Job Placement Section during the one-year period. 

II 

II 
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Good cause having been shown, IT IS HEREBY ORDERED: 

1 .  Denial is reversed: For the reasons stated above, the Department's Denial 
of a Certification of Good Standing for Appellant M. D .A. Enterprises Inc., is 
hereby REVERSED. The Department is instructed to issue the Certification of 
Good Standing to Appellant as soon as practicable. 

2. Sanctions: For the reasons stated above, Appellant M.D.A. Enterprises, 
Inc., is FINED one thousand dollars ($1 ,000); however, the entire fine shall be 
SUSPENDED for one year, then extinguished, provided that Appellant complies 
with the Departmental Regulations set forth below. 3 CMC § §  4528(f)(2) and 
4947( 1 1 ). 

3 .  Revised Workforce Plan: Appellant needs to file a revised Workforce Plan 
that is in the correct form within 30 days from the date of issuance of this Order. 
The revised plan shall be delivered to Mr. Ulloa at the Job Placement Section of 
the Department of Labor on or before the due date. Regulations at § 80-60.2-2 1 0. 

4. Updated Census-Related Documents: Appellant is ORDERED to file 
quarterly Total Workforce Listing documents and the tax withholding documents 
with the Job Placement Section on a quarterly basis in accordance with Department 
Regulations at § 80-60.2- 105. 

5.  Posting Employer Declarations on Website: Appellant is ORDERED to 
post future employer declarations on the Department's website in accordance with 
Department Regulations at § 80-30.3-450. Appellant shall hire U.S. citizen ai:d 
permanent resident job applicants when they are qualified and available to work. 

6. Warning: Many of the obligations described above are continuing 
obligations. If Appellant fails to comply with the terms of this Order it shall be 
subject to a possible reinstatement of the suspended sanction plus additional 
monetary sanctions, after a due process hearing on this issue. 

7. Appeal: Any person or party aggrieved by this Order may appeal, in 
writing, to the Secretary of Labor within fifteen (15) days of the date of issuance 
of this Order. 3 CMC § §  4948(a) and 4528(g). 

DATED: December "-=t , 2015  
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COJ.\1Th10NWEAL TH OF THE NORTHERN MARIANA ISLANDS 
DEPARTMENT OF LABOR 

ADMINISTRATIVE HEARING OFFICE 

In the Matter of: 
Triple J Saipan, Inc., 
dba Tony Roma

, 
s and Capricciosa, 

Appellant, 

v. 

Department of Labor - Citizen Job 
Placement Section, 

Appellee. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

D.C. No. 1 4-003 

ADMINISTRATIVE ORDER 

This denial appeal came on for hearing on October 1 ,  2014, in the Administrative 
Hearing Office of the CNMI Department of Labor, located on Capitol Hill, Saipan. 
Appellant Triple J Saipan, Inc., was represented by its Vice President, Michael 
Sablan, and its corporate counsel, James Stump. The Department's Citizen 
Availability and Job Placement Section ("Job Placement Section") was represented 
by its Acting Director, Yvonne S Taisacan. Hearing Staff, Renita C. Camacho, 
also testified. Hearing Officer Jerry Cody, presiding. 

After hearing the testimony and reviewing the record, the Hearing Officer 
makes the following Findings of Fact and Conclusions of Law: 

This case is based on a Notice of Denial issued by the Citizen Job Placement 
Section on July 28. 2014. Appellant Triple J Saipan, Inc. ("Employer") attempted 
to file an appeal of the Denial on the last (15th) day of the appeal period, but was 
prevented because the Treasury Office had already closed at 4 p.m. [Testimony of 
Renita C. Camacho.] Employer paid the fee the following day. Given the 
extenuating circumstances, the Hearing Officer accepts the appeal as timely. 

The grounds for the denial were twofold: ( 1 )  employer's failure to pay the required 
$ 1 00 filing fee for the Certificate of Compliance; and (2) employer's failure to 
submit a Workforce Plan in accordance with the Alien Labor Rules and 
Regulations at Section 80-60.2-200. 
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As to the first Issue, Mr. Sablan .testified that his company handles two certificates 
of compliance: one for Triple J Saipan, Inc. and on:e for Sandy Be·ach Homes. 
Evidently, Employer paid one fee for the Sandy Beach Homes but inadvertently 
neglected to pay the second fee for the certification for Triple J Saipan Inc. After 
receiving the Denial Notice, the company promptly offered to make payment but 
was told to wait for the hearing. Based on these fads and non-objection from the 
Citizen Job PlacementSection, the Hearing Officer shall excuse Employer's failure 
to pay the fee in a timely manner, provided that Employer shall now pay the fee. 

As to the second issue, Employer ag�in maintains that it simply forgot to submit 
Workforce Plans for Tony Roma' s and Capricciosa. After re.ceiving the Notice of 
Denial, the Employer submitted Workforce Plans for both businesses. [Copies of 
those plans were entered into evidence as Hearing Exhibits 2 and 3 .] Yvonne 
Taisacan confirmed that the Citizen Job Placement Section has reviewed the 
submitted Workforce Plans and finds them to be acceptable . 

Based on the foregoing, the Citizen Job Placement Section recommended that the 
denial be reversed and that the certificate be allowed to be issued. The Hearing 
Officer finds thatthe Employer has now complied with the Workforce Plan 
requirement and is ready to pay Jhe required fee for the Certification. Although 
Employer missed the deadlines and was thus , deficient, the mistakes were not 
intentional and the Employer promptly attempted to cure the deficiencies in good 
faith. Accordingly, the Denial shall be reversed subject to Employer' s payment of 
tbe $ 1 00 fee. No sanction was requested by the Department and none is warranted. 

Good cause having been shown, IT IS HEREBY ORDERED: 

1 .  The above-referenced Notice. of Denial of the Certification for Triple J Saipan, 
Inc. for Tony Roma' s and Capricciosa , is hereby REVERSED, provided that 
appellant pays the $100 regulatory fee for the certificate , and submits proof of 

payment to the Hearing Office, within ten (10) days of the date of this Order. 

2. Appeal: Any person or party aggrieved by this Order may appeal,, in 
writing, to the Secretary of Labor within fifteen (15) days of the date of issuance 
of this Order. 3 CMC §§ 4948(a). 

DATED: October �, 2014 
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COMMON\VEALTH OF THE NORTHERN MARIA A ISLANDS 
DEPARTMENT OF LABOR 

ADMIN ISTRATIVE UEARING OFFICE 

In the Matter of: 
Kimco Enterprises Corporation, 

Appellant, 

v. 

Department of Labor - Citizen Job 
Placement Section, 

Appellee. 

} 
) 
) 
) 

) 
) 
) 
) 

) 

D.C. No. 1 4-004 

ADMINISTRATIVE ORDER 

This appeal came on for hearing on November 6, 20 I 4, in the Administrative 
Hearing Oftice of the CNMf Department of Labor, located on Capitol Hill,  Saipan. 
Appellant Kimco Enterprises Corporation was represented by its General Manager, 
Seo, J in Seok, and its accountant, Sylvia Alarzar. The Department's Citizen 
Availability and Job Placement Section ("Job Placement Section'') was represented 
by James Ulloa. Hearing Officer Jerry Cody, presiding. 

After hearing the testimony and reviewing the record, the Hearing Officer 
makes the following Findings of Fact and Conclusions of Law: 

This case is based on a Notice of Denial ( "Denial'') issued by tbc Job Placement 
Section on October 1 7. 201.4. The Job Placement Section denied the request of 
appellant Kimco Enterprises Corporation ("Employer") for a letter of certification. 
lSec copy of the Denial at Hearing Exhibit I . J  Employer filed a timely appeal of 
the Denial and this hearing followed. 

In its Denial, the Job Placement Section alleged thac Employer did not employ a 
sufficient number of U.S.  citizens and/or permanent residents in its full-time work 
force to meet the requisite 30% level mandated by the Deparlment"s Employment 
Rules and Regulations ("'Regs."). Regs. at § 80 - 30.2-l 20(c); also NM I/\C § 80-

20. 1 -2 1 0(c)(3). 

Employer produced a Total \Vorkforce Listing, signed on 9/23/20 1 4, which 
showed that Employer employed two U . S .  citizens and l\'-'O permanent residents 
out of a total workforce of I 6 full-time employees. The percentage o f  U.S.  citizens 
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and permanent residents in the total workforce - 4 out of 1 6  or 25% - was below 
the requisite 30% cited in the Regulation. [A copy of this Total Workforce Listing 
was entered into evidence at Hearing Exhibit 2.]  

At Hearing, Employer indicated thaL the Listing that had been submitted was not 
entireJy accurate. Testimony revealed that Employer's accountant, Ms. Alarzar, is 
actually a part-time rather than a full-time employee. AJso, Employer has hired 
another U.S. citizen bringing its combined total of U.S. citizens and permanent 
residents to 5 out of a total workforce of 1 6  full-time employees. This percentage 
is nearly 30%; therefore, Mr. Ulloa indicated on behalf of the Job Placement 
Section that he is satisfied that Employer is in substantial compliance with the 
percentage required by the Regulations. [Testimony of Mr. Ulloa.] The revised 
Total Workforce Listing, signed on l l i06/20 1 4, was produced and entered into 
evidence as Hearing Exhibit 4. 

Based on the foregoing, the Citizen Job Placement Section (per Mr. Ulloa) 
recommended that the denial be reversed and that the certificate be allowed to be 
issued. The Hearing Officer finds that the Employer has now complied with the 
Workforce Pl.an requirement and should be issued the Certification. Although 
Employer mistakenly l isted its accountant as "full-time" in error (see Hearing 
Exhibit 2), this error was not intentional and the Employer promptly cured the 
deficiency when it was brought to its attention. Accordingly, tbe Denial shall be 
reversed. No sanction was requested by the Department and none is warranted. 

Good cause having been shown, IT IS HEREBY ORDERED: 

L The above-referenced Notice of Denial of the Certification for appellant Kimco 
Enterprises Corporation, is hereby REVERSED. The Job Placement Section is 
instructed to issue the requested Cettificatc of Compliance to appellant as soon as 
possible. 

1. Appeal: Any person or party aggrieved by this Order may appeal, i n  
writing, to the Secretary of Labor within fifteen ( 1 5) days o f  the date of issuance 
of this Order. 3 CMC §§ 4948(a). 

DATED: November _3:_, 2014  

��� ---Heanng Officer 
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C01\1MONWEALTH OF THE NORTHERN MARIANA ISLANDS 
DEPARTMENT OF LABOR 

ADl\iUNJSTRA TIVE HEARING OFFICE 

In the Matter of: 
Hong Ye Trading Company, 

Appellant, 

v. 

Department of Labor - Citizen Job 
Placement Section, 

Appellee. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

D.C. No. 1 4-005 

ADMINISTRATIVE ORDER 

This appeal came on for hearing on December 9, 20 1 4, in the Administrative 
Hearing Office of the CNMI Department of Labor, located on Capitol Hill, Saipan. 
Appellant Hong Ye Trading Company was represented by its President, Zheng, 
Shao \Vei, and its agent, Thomas T. Chong. The Department's Citizen Availability 
and Job Placement Section ("Job Placement Section") was represented by its acting 
Director, Yvonne S. Taisacan, and by James Ulloa. Fred Severino Wakit and Greg 
M. Camacho testified in support of respondent. Hearing Officer Jerry Cody, 
presiding. 

After hearing the testimony aod reviewing the record, the Hearing Officer 
makes the following Findings of Fact and Conclusions of Law: 

This case is based on a Notice of Denial ("Denial") issued by the Job Placement 
Section on November 26, 2014. The Job Placement Section denied the request of 
appellant Hong Ye Trading Company ("Employer") for a certification, known as a 
Certificate of Compliance. [See copy of the Denial at Hearing Exhibit 1 .] 
Employer filed a timely appeal of the DeniaJ and this hearing followed. 

In its Denial. the Job Placement Section alleged that Employer did oot employ a 
sufficient number of U.S. citizens and/or permanent residents in its full-time work 
force to meet the requisite 30% level mandated by the Department's Employment 
Rules and Regulations ("Regs."). Regs. at § 80 - 30.2-1 20(c); also NMlAC § 80-
20. 1 -2 1 0(c)(3). 
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At Hearing, the Job Placement Section also accused Employer of submitting false 
information on its Total Workforce Listing, which was signed under the penalty of 
perjury by President Zheng on November 1 9, 20 1 4. [A copy of the document was 
entered into evidence as Hearing Exhibit 2.] · At Hearing , the Job Placement 
Section identified two problems with the Total Workforce Listing ("Listing"). 

First, Employer had listed Joaquin E. Deleon Guerrero as a full -time employee on 
its Listing and stated that l'vlr. Guerrero was ''on vacation . "  (Hearing Exhibit 2 at 
p. 1 ,  line 1 3 .) However, Employer' s testimony revealed that this employee 
stopped coming to work two months ago, then left for the mainland U.S . without 
informing the Employer. The Employer had no idea of the where-abouts of the 
"employee," or whether he ever intended to work again with Employer. 
[Testimony of Mr. Chong.] 

The above facts make it clear that Mr. Guerrero abandoned his j ob and no longer 
works for this Employer. The statement in the Listing that Mr. Guerrero is "on 
vacation" is false and misleading. Clearly, he abandoned his j ob without 
informing his employer and should no longer be listed on any official labor 
documents as being employed by the company. 

Second, the Employer listed a new employee on its Listing as "Fred Severino," 
stating that the employee began working with the company on November 1 8, 20 14 ,  
the day before the Total Workforce Listing was signed by President Zheng. 
[Hearing Exhibit 2 at p. I ,  line 1 4  - handwritten notation.] 

At Hearing, the Job Placement Section alleged that Mr. Severino was not actually 
an employee of the Employer. However, the entire matter turned out to be a 
misunderstanding, caused by the Employer and his agent, Thomas Chong. Agent 
Chong mistakenly listed the new employee ' s name as "Fred Severino" when, in 
fact, his full name is  "Fred Severino Wakit." The misunderstanding only became 
worse when President Zheng mistakenly connected the Job Placement Section with 
the wrong person, thus increasing the Department 's suspicions that the listing was 
fraudulent. 1 

1 Acting Director Taisacan testified that in early November, she had telephoned Mr. Zheng who had given 
her the number of a Fred Severino. When she called Severino, he told her that he did not work for 
Employer but was just a personal friend of Mr. Zheng. Zheng testified that he had mistakenly referred 
Ms. Taisacan to the wrong person. Zheng explained that he misunderstood when Ms. Taisacan called and 
mentioned "Fred," so Zheng referred her to his friend, Fred S everino. Although that friend's name is very 
similar to that of the new employee, he is not Fred Severino Wakit, the new employee. 
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Employer' s  new employee, Fred Severino Wakit, appeared at the Hearing, 
presented his driver's license and testified credibly that he was "Fred Severino 
Wakit." Mr. Wakit testified that he had been recently hired by this Employer and 
had been working for the Employer since November 1 8, 20 1 4. 

The ultimate source of all the confusion in this case was Employer's processing 
agent, Thomas T. Chong. Mr. Chong prepared the Total Workforce Listing 
(Hearing Exhibit 2) for President Zheng's signature. Mr. Chong mistakenly listed 
Mr. Deleon Guerrero as a current employee who was "on vacation." Mr. Chong 
also mistakenly listed the wrong name of the new employee, omitting that 
employee's family name ("Wakit'') . Mr. Chong has years of experience working 
as a document handler/agent for employers in labor matters and should know to be 
more careful. The Hearing Officer notes that these mistakes were serious, given 
that the incorrect information was placed in a document that was signed by a 
company official, President Zheng, under the penalty of perjury. 

President Zheng relied heavily on Mr. Chong to prepare the Total Workforce 
Listing document for his signature. Evidently, Mr. Zheng did not understand the 
deficiencies in the document that he was signing. [Testimony of Mr. Zheng.] 

At Hearing, Employer was ordered to submit a revised Total Workforce Listing 
that corrected the above-noted mistakes. This revised document, filed on 
December 1 0, 20 1 4, was entered into evidence as Hearing Exhibit 3 .  

The revised Total Workforce Listing (Hearing Exhibit 3 )  shows that Employer 
currently employs 1 3  workers, consisting of two U . S .  citizens, three permanent 
residents, and 8 foreign national workers (7 workers with CW-1 status and one 
worker with E-2C status). These statistics establish that Employer is now above 
the minimum workforce participation requirement of 30% that the Department 
requires of employers. 

HOLDING: Based on the foregoing, the Hearing Officer finds that the Employer 
is currently in compliance with the Regulations setting a minimum percentage 
(30%) of status-qualified workers in an employer's full-time workforce. Regs . at 
§ 80 - 30.2� 1 20(c); also NMIAC § 80-20. 1 -2 10(c)(3). Accordingly, the denial 
should be reversed and the Certificate of Compliance should be issued. 

Notwithstanding the reversal of the denial, the Employer is faulted for listing 
several facts in error on its prior Total Workforce Listing (Hearing Exhibit 2). 
These inaccuracies have wasted the Department's time and resources and turned a 
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relatively simple matter into a web of confusion. Any future submission of false or 
inaccurate Total Workforce Listing documents by this Employer may result in 
substantial sanctions. As no sanction was requested by the Job Placement Section 
in the current case, the Hearing Officer shall issue a warning to this Employer. 

Good cause having been shown, IT IS HEREBY ORDERED: 

1 .  Reversal of Denial: For the reasons stated above, the above-referenced 
Notice of Denial of Lhe Certification for appellant Hong Ye Trading Company, is 
hereby REVERSED. The Job Placement Section is instructed to issue the 
Certificate of Compliance to appellant as soon as practicable. 

2, Warning: Given the numerous inaccuracies in the Total Workforce Listing 
(Hearing Exhibit 2) at issue in this case, Employer is WARNED that any future 
submission of false or inaccurate Total Workforce Listing documents by this 
Employer may result in substantial sanctions. 

3 .  Appeal: Any person or party aggrieved by this Order may appeal, in 
writing, to the Secretary of Labor within fifteen (15) days of the date of issuance 
of this Order. 3 CMC §§ 4948(a). 

DA TED: December 1 2.. , 20 1 4  
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COMMONWEALTH OF THE NORTHERN MARIANA ISLANDS 
DEPARTMENT OF LABOR 

ADMINISTRATIVE HEARING OFFICE 

In the Matter of: 
No Ka Oi Termite and Pest Control 
(Saipan), Inc., 

Appellant, 

v. 

Department of Labor - Citizen Job 
Placement Section, 

Appellee. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

D.C. No. 1 4-006 

ADMINISTRATIVE ORDER 

This denial appeal came on for hearing on February 26, 2015, in the Administra
tive Hearing Office of the CNMI Department of Labor, located on Capitol Hill, 
Saipan. Appellant No Ka Oi Termite and Pest Control (Saipan), Inc. ("Employer"), 
was represented by its Office Manager, Marilyn B. Parnes. The Department's 
Citizen Availability and Job Placement Section ("Job Placement Section") was 
represented by James Ulloa. Hearing Officer Jerry Cody, presiding. 

After hearing the testimony and reviewing the record, the Hearing Officer 
makes the following Findings of Fact and Conclusions of Law: 

This case is based on appellant's timely appeal of a Notice of Denial ("Denial") 
issued by the Job Placement Section on December 17, 2014. [A copy of the Denial 
was entered into evidence as Hearing Exhibit I.] The Job Placement Section 
denied the Employer's request for a Certification of Good Standing, citing two 
grounds: ( 1 )  Employer had failed to submit several quarterly Workforce Listing 
documents in accordance with the Department of Labor Rules and Regulations 
("Regulations") at section 80-60.2-105 et seq.; 1 and (2) Employer had failed to 
submit a Workforce Plan for the year 2 0 1 3 .  Id. 

1 Specifically, the Department stated that Employer failed to submit its quarterly Workforce Listing for the 4•h 
quarter of2013, and the 151 and 2nd quarters of2014. (Hearing Exhibit 1.) 
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Quartedy 'J'otal Workforce Listings: tn order to qualify for a Certificate of 
Compliance, Department Regulations require emplciyers to submit certain 
business-related documents to the Department, such as business gross revenue 
documents, withholding tax documents, Total Workforce Listing documents and a 
Workforce Plan. Regs. at § §  80-60.2- 1 05, 200 . [Testimony ofMr. Ulloa.] 

Dµtfng most of 2014, Employer failed to submit its Total Workforce Listing for 
the 4th quarter of20l3, the pt quarter of201 4  andthe 2nd quart�r of2014. j\fter it 
rec�ived tQ.e Dertia:l irt Dec·ember 20 1 4

, Employer filed these documents along with 
its appeaUetter. [Appeal letter from Mr. Romias, Jr., dated 12/19.2014, was. 
entered into evidence as Hearing Exhibit 2; the three Total Workforce Listing 
documents cited above were entered collectively into evidence as Hearing Exhibit 
3.] Employer also produced its Quarterly Withholding Tax Return for the 4th 
quarter of 20 i 3  and the pt quarter of 2014. 

Workforce Plan for 2013: Employer submitted a copy ofits Workforce Plan for 
2014, with a file stamp that indicatedit had been filed at DOL on September 16, 
2014. [A copy of this documentwas entered into eviclence as Hearing Exhibit4 .] 
However, Employer admitted that it had never submitted a Workforce Plan for 
201 3 to the Job Placement Section. [Testimony of Ms. Parnes,] 

At the conclusion of evidence� the Job Placement Section took the position that 
Employer's failure through much of the year of 201 4  to submit Total Workforce 
Listing documents, as well as its failure to ever produce a Total Workforce Plan for 
20 1 3, justify the decision to deny this employer a Certification for Good Standing . 

DISCUSSION 

Employer's Office Manager testified that she hadforgotten to submit the above
noted documents to, the· Job Placement Section for much of 2014.  As stated above, 
DOL Regulations require employers to file updated Total Workforce Listing 
documents each quarter with the· Job Placement Section. [Regs. at § 80'"60.2-1 05.] 
Failure to submit these documents led to the Department's Denial. 

The Hearing Officer notes that Employer's  Total Workforce Listing lists its 
President and Vice President as if these officers were employed in the CNMI. 
[Hearing Exhibit 3 ;] In.fact, the Presiqent (Mr. Romias, Sr.) and Vice President 
(Mr. Romias, It.) reside in Hawaii 'and Guam, respectively - not in the CNMI.. 
[Testimony of Ms. Parnes;] Department Regulations are designed to secur� full 
employment for citizens and permanent residents of the Commonwealth and tq 
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"acquire up-to-date informa,'tion about employment in the Commonwealth:'' Id. at 
§ 80-60.2-i-O (Census of Employment) (Emphasis added). In order to avoid 
conveying inaccurate 'information to the Job Placement Section, Employer should , 
state on its Total Workforce Listing form that its President and Vice President 
reside outside the Commonwealth. At Hearing, Employer (Ms. Parnes) promised 
to include this information on the form in the future. 

The Job Placement Section (James Ulloa) stood firm in its objection to issuing the, 
Certificate of Good Standing as a result of Employer's  fajlur� to provide num�rous 
reporting documents during 2013 . Furthermore, Mr. Ulloa argued that Employer 
should be assesse(i, atleast, with a suspended sanction for failing to provide the 
reporting documents in a timely manner. [Testimony of Mr. Ulloa:] 

I 

The amount of fines in this area is left to the discretion of the Hearing Officer. The 
standard in determining appropriate sanctions should be one of reasonableness and 
fairness, in accordance with the general prindple; that "[t]he hearing officer is 
authorized to . . .  [u]se the inherent powers . . .  to further the interests of justice and 
fairness in proceedings." Regs. at § 80- 50.4-820(h) and (o)� 

In this case, Employer missed deadlines for filing its updated, quarterly Total 
Workforce Listing; ,however, Employer did attempt to cure the matter in good faith 
after he received the Denial. The Total Workforce Listing documents (Hearing 
Exhibit 3) show thatEmployer met the minimum workforce participation 
perc�htage (30%) regarding D.S. citizens and permanent residents in his workforce 
throughout 20 13 .  Employer has agreed to submit timely Total Workforce Listings 
to Job Placement in the future. Furthermore, Employer agreed to post job 
announcements on DOL's website and hire qualified U.S .  citizens and/or 
permanent residents for open or renewed positions in the future. 

The Hearing Officer accepts the argument of the Job Placement Section and finds 
that (a) the Denial of a Certificate of Good Standing for Employer should be 
affirmed; and (b) .Employer should be given a suspended fine for its failure to 
provide reporting documents in 2013 and 2014.  The Hearing Officer shall issue 
Employer a $500 fine, but the fine shall be suspended, then extingui

.
shed, on the 

copdition that Employer submits tirnely reporting documents to the Job Placement 
Section in the coming year. 

II 

II 
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G()o� cause having been shown, IT IS HEREBY ORDERED : 

1 .  Denial is affir'1}ed: For the reasons stated above, the Departme11t' s Denial 
of the Certificate of Good Standing for Appellant No Ka Oi Termite and Pest 
Control (Saipan)rlnc.,js h�reby AFFIRMED. 

2. Sanctions: For its failure to submit timely documentation in accordance 
with Regulations, as described above, Appellant No Ka Oi Termite and Pest 
Control (Saipan), IJ)c. is F]NED five hundred dollars ($500); however, the entire 
fine shall be SUSPENDED for a period of one year, then extinguished, provided 
that Appellant complies with the terms set forth below� � CMC § 4947{1 1 ). 

3 .  Filing .of TQtal Workforce Listing: Appellant No Ka Oi Termite and Pest 
Control (Saipan), Inc. is ORDERED to file updated, quarterly TotalWorkforce 
Listing documents and an annual Workforce Plan with the Citizen Job Placement 
Section in a timely manner in accordance with Regulations at sections 80-60.2-
105, 200. 

4. Posting on Website: Appellant is ORDERED to post all future job 
vacancies and job renewals on the Department's website (www.marianaslabor.net) 
in acc.otclance with Regulations at seet�oh 80-30.3-205. Appella11t sh�ll consider 
all :responses posted on the website and post employer declarations in accordance 
with Regulations at section 80-3 0.3-450. Appellant shall hire U.S. citizen and/or 
permanent resident applicants when they are qualified . and available to ·work. 

5.  Warning: The obligations described above are continuing obligations; 
If Appellant fails to comply with the terms of this Order it shall be subject to a 
possible reinstatement of the suspended sanction plus additional monetary 
sanctions, after a due process hearing. 

6. Appeal: Any person ot party aggrieved by this . Order may appeal, in 
writing, to the Secretary of Labor within flfte�n (15) days of the date ofissuance 
ofthis Order. 3 CMC § §  4948(a) and 4528(g). 

DATED: March 2 ,  201 5  
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COMMONWEALTa OF THE NORTHERN MARIANA ISLANDS 
DEPARTMENT OF LABOR 

ADMINIS'fAA TIVE HEARING OFFICE 

In the Matter of: 
J oven. A. Mallari, 
dba J .A.M. Construction Company, 

Appellant, 

v. 

Department of Labor - Citizen Job 
Placement Section, 

Appellee. 

) 
) 
) 
) 
) 
) 
) 

) 
) 
) 
) 
) 

D.C. No,. 14-007 

ADMINISTRATIVE ORDER 

This denial appeal came on for hearing on JanlJary 1 3  and February 1 2, 20 1 5, in 
the Administrative Hearing Office of the. CNMI Department of Labor, located on 
Capitol Hill, Saipan. Appellant Joven A. Mallari, dba J.A.M. Construction 
Company ("Employer"), was represented by hfs accountant, Concepcion M. Hizon. 
Mr. Malari appeared at the Hearing on February 5,  20 1 5 .  The Department's  
Citizen Availability and Job Placement Section ("Job Placement Section') was 
represented by James Ulloa. Hearing Officer Jerry Cody, presiding. 

After hearing the testimony and reviewing the record, the Hearing Officer 
makes the following Findings C)fFa�t. and Condusions of Law: 

This case is based on appellant's timely appeal of a Notice of Denial ("Denial") 
issued by the Citizen Job Placement Section on December 1 7, 2014. [A copy of 
the Oenial was entered into evidence as Hearing Exhibit I .] The Job Placement 
Section denied the Employer's request for a Certification of Good Standillg, citing 
three grounds : . ( 1 ) Employer failed to meet the 30% Workforce Participation based 
on submitted Total Workforce Listing documents; (2) Employer failed to submit 
quarterly Workforce Listing documents in accordance with the Department of 
Labor Rules and Regtilations ("Reg-µlations'') at section 80�602- 105 et seq. ; and 
(3} Employer failed to submit the Workforce Plan for the year 2013 .  Id. 
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Workforce Partfoipation: Department Regulations require that an Employer 
emplqy � minimum of 30% of its workforce from U.S. citizens ot perinanent 
residents. Documents produced by Employer showed that his perc�ntage was just 
he low the 3 0% for much of 2014,, but it finally rose above 33 % in the final quarter 
of .2014 [See Hearing Exhibits 3, 4, 5 and 6.] Hearing Exhibit 6 showed that 1n the 
4th qµarter of2014, -Eniployer employed 3 U.S. citizen employees out of a total 
workforce of 9 employees. This percentage satisfies the regulatory requirement. 

Quarterly Total Workforce Listings: In order to qualify for a Certificate of 
Compliance, the Regulations require Employer to submit certain business-related 
documents to the Department of Labor, such as business gross revenue documents, 

withholding tax documents, Total Workforce Listing documents and a Workforce 
Plan. In this case� .Employ�r failed to file quarterly updated Total Workforce 
Listing documents in a timely rnahner. Regulations at § 80-60.2� 105.  After 
receiving the Denial, Employer gathered and produced the documents at the 
I:Iearing. [The Tptal Workforce Listing documents for all four quar:ters of 2014 
were entered into evidence as Hearing .Exhibits 3, 4, 5 and 6, respectively.] 

Workforce Plan for 2013: Employer took issue with the Denial, noting that it 
had produced its Workforce Plan for 2013 ,  as evidenced by the fact that it had been 
issued a Certification of Compliance by the Department on Aprii 3;  20 14. [A copy 
of this document was entered into evidence as Hearing Exhibit 7.] After reviewing 
the document, the Job Placement Section (James Ulloa} stated that he was satisfied 
that .Employer had complied with this partic11lar reporting requirement. 

DISCUSSION 

Employer admitted that he had not realized that Regulations required him to file 
updated Total Workforce Listing documents each quarter with the Dep,artment' s 
CitizenJob Placement Section. Employer ·promis'ed to do so in the future. 
[Testimony of Mr. Malari and Ms. Hizon; Regs . at § 80-60.2- 1 05.] 

Employer listed himself as his own employee on the Total Workforce Listing 
documents. [See Hearing Exhibits 2-6.] The Hearing Officer noted that because 
this business is. a  sole proprietorship, the owner/sole proprietor is not allowed to 
list himself.as an "employee'; of his sole proprietorship. Employer prom1sed to 
stop listing himself as :"employee" in the future. 

· · 

The Job Placement Section indicated that it would withdraw its objection to i�suing 
the Certificate of Good Standing provided that Employer would first pay a sanction 
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and agree to correct its con.duct in the future. [Testimony of Mr. Ulloa .] The 
Bearing Officer accepts the position of the Job Placement Section and agrees that a 
Certificate of Good Standing should only be issued after Appellant Mallari has 
paid the monetary sanction noted below. 

Sanctions; Ii1 cases of violations under Chap�er 2 of the Commonwe�lth 
Employment Act of 2007 {see: 3 CMC § 4527), the Hearing Officer iS authorized to 
levy a fine not to exceed $2�000 for each violatjon. 3 CMC § 4528(£)(2}. 

The amount of fines in this. area is left to the discretion of the Hearing Officer. The 
standard.in determining appropriate sanctions should be one of reasonableness and 
fairness, in accordance with the general prin9iple, that "[t]he hearing officer is 
authorized to • .  .,[ u ]se the inherent powers . . .  to further the interests of justice and 
fairness in proceedings." Regs. at § 80- 50.4-820(h) and (o) . 

In this ·ca�e; Employer missed deadlines for filing its updated, quarterly Total 
Workforce Listing; however�. Employer did attempt to cure the matter in good faith 
after he received the Denial. Additionally, during certain q�arters Employer was 
just �hort of meeting ,the minimum workforce participation percentage · (30%) 
regarding U.S.  citizens and permanent resident$ in his workforce. Nevertheless, 
Employer finally met the miniinuni 30% in the 4th quarter ()f 2014. Furthermore, 
Employer agreed to post j.ob announcements on DOL's website in the future and he 
agreed to pay a penalty for his tardy filings . 

Based on the above facts, the Hearing Officer concludes that Employer should be 
sanctioned $ 1 ,000 dollars; however, $700 ofthe fine shall be suspended for one, 
year, then extinguished, provided that Employer commits no further violations of 
CNMI labor laws or regulations during that period. · The Denial shall be reversed,. 
provided that the Employer pays , the $3'00 portion of the sanction, as set forth 
below. Aft�r the Empioyer has paid the $300, the Department shall issue the 
Certificate of Good Standing. 

Good cans� baving been shown, IT IS HEREBY ORDERED: 

L Denialis reversed: The Notice of Denial of the Certificate of Good 
Standing for Appellant J oven A. Mallari, dba I.A;M. Construction Company, is 
hereby REVERSED, provided'  that Appellant complies with the payment terms of 
this Order., After Appellant has paid the $300 portion of the sanct�on, as Set forth 
below, the Department of Labor shall proceed to process a Certificate of Good 
Standing for Appellant Joven A. Mallari. 
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2. Sanct�oµs: For its failµr� to submit timely documentation in accordance 
with Regulations, as described above, Appellant Joven A. Mallari is FINED one 
thousand dollars ($ 1 ,000); howev�r, $700 of th� fine shall be SUSPENDED for a 
period of one year, then extinguished, provided that Appellant complies with �he 
Department Regulations set forth below. 3 GMG §'§ 4528(t)(2) and4947(l l). 
Appell$1t is ORDERED to pay the $300 portion of the fine no. later than thirty (30) 
days after the date of issuance of this Order. Payment shall he made to the CNMI 
Treasury; a copy of the payment receipt .shall be filed with the Hearing Office by 
the payment deadline . 

3 .  Filing of Total Workforce Listing: Appellant Joven A. Mallari is 
ORDERED to file ·updated, q11art:er1y Total Workforce Listing document.s with the 
Citizen Job Placement Section in a timely manner in accordance with Regulations 
at § 8Q-60;2- 1 0$. 

4. Posting on Website: Appellant is ORDERED to post all future job 
vacancies and job ren�wals on the Department 's website (www.marianaslabor.net) 
in accordance with Reg�lations at § 80-30.3-205. Appellant shall consider all 
responses posted on the website and to file its "declaration" describing its action 
tak�n, for review by the Job Placement Section. Id. at § 80-30.3-450. Appellant 
shall hire such online U.S. citizen and permanent resident applicants when they are 
qualified and available to work . 

5 .  Warnbtg: The obligations described above are continuing obligations. 
If Appellant fails to comply with the terms of this Order it shall be subject to a 
possible reinstatement of the suspended sanction plus additiQnal monetary 
sanctions, after a due process hearing on this issue. 

6. Appeal: Any person or party aggrieved by this Order may appeal, in 
writing, to the Secretary of Labor within fifteen (15) days of the date of issuance 
of this Order. 3 CMC §§ 4948(a) and 4528(g). 

DATED: February J.l., 201 5 � I  
.. ·. c�d 
� ·. :ng!;er 
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COMMONWEALTH OF THE NORTHERN MARIANA ISLANDS 
DEPARTMENT OF LABOR 

ADMINISTRATIVE HEARING OFFICE 

In the Matter of: 
Elena M. Yumul, 
dba Yuman Construction, 

Appellant, 

v. 

Department of Labor - Citizen Job 
Placement Section, 

Appellee. 

) 

) 
) 

) 
) 
) 

) 
) 
) 
) 

D.C. No. 1 4-008 

ADMINISTRATIVE ORDER 

This appeal came on for hearing on January 13 ,  2015, in the Administrative 
Hearing Office of the CNMI Department of Labor, located on Capitol Hill, Saipan. 
Appellant Elena M.  Yumul was represented by her son and employee, Mario M.  
Yumul. The Department's Citizen Availability and Job Placement Section ("Job 
Placement Section") was represented by Acting Director Yvonne S.  Taisacan. 
Hearing Officer Jerry Cody, presiding. 

After hearing. the testimony and reviewing the record, the Hearing Officer 
makes the following Findings of Fact and Conclusions of Law: 

This case is based on a Notice of Denial ("Denial") issued by the Job Placement 
Section on December 17, 2014. The Job Placement Section denied the request of 
appellant Elena M. Yumul ("Employer") for a letter of certification. [See copy of 
the Denial at Hearing Exhibit 2.] Employer filed a timely appeal of the Denial and 
this hearing followed. 

In its Denial, the Job Placement Section alleged that Employer had failed to submit 
tluee Total Workforce Listing documents, covering the following periods: 4th 
quarter of 2013, pt quarter of 2014, and 2nd quarter of2014. Also, Employer had 
not submitted a Workforce Plan in 20 1 3 .  Id. 

At Hearing, Employer produced the Total Workforce Listing documents noted 
above. In each document, Employer listed a total workforce of 5 employees: 2 
permanent residents and 3 foreign national (CW status) workers. Each document 
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was signed under penalty of perjury by Elena M. Y umul who listed herself as 
"Proprietor." [Each of the above-cited T()tal Workforce Listing documents were 
entered into evidence as Hearing Exhibits 3, 4 and 5, respectively.] 

First, a review of the Total Workforce Listing documents reveals that one 
employee is listed as part-time, therefore the number of full-time employees should 
be reduced by one. Secondly, Elena M. Y umul lists herself as an employee of her 
oWn sole proprietorship business . This is incorrect because, as a matter of law, the 
sole proprietor of a business cannot be both employer and employee (one cannot 
work for oneself). Although this arrangement may be allowed in the case of 
corporations, which are recognized as separate legal entities from their 
shareholders, a . . sole proprietorship has no independent legal status apart from its 
owner. Ms. Elena M. Yutrtul cannot be an employee ofherse1f; therefore, she 
should not be listed as such in the Total Workforce Listing . .  

The cotrecte4 figures show that Enipl6yer employs three full•time workers 
consisting oftme permanent resident and two CW-status workers. This .means that 
Employer is in compliance with the minimum workforce participation percentage 
(30%) required by the Regulations. [Regs. at § 80-30.2- 120(c); NMIAC § 80,. 
20; 1 -21 O(c )(3).] Given this statistic, the Job Placement Section stated that it would 
excuse the lack of a Workforce Plan that should have peen filed by Employer in 
20 13. 

Based on the evidence presented atHearing, the Job- Placement .Section (per Ms. 
Taisacan) recommended that the denial be reversed and Employer's  request for a 
letter of certification be granted. 

As stated, the Hearing Officer finds that Employer is in compliance with the 
minimum workforce participation percentage (30%) required by the Regulations. 
Further, Job Placement is willing to excuse Employer's failure to file a Workforce 
Plan for 20 13 .  Based on the facts presented and the position of the parties, the 
Hearing Officer finds that the letter of Certification for this Employer should be 
issued. No sanction was requ�sted by the Job Placement Section and none shall be 
issued. 

Finally, the hearing did not addr�ss whether Employer has filed a Workforce plan 
for2014.  [Regs . at § 80-60.2-200.] Such discussion would appear to _go beyond 
the scope of this matter. In the future, however, Employer should file corrected 
Total Workforce Listing documents with respect to the last half of 2014. 
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Good cause having been shown, IT IS HEREBY ORDERED: 

l .  The above-referenced Notice ofDenial of the Certification for appellant Elena 
M. Yumul, dba Yumul Construction, is hereby REVERSED. The Job Placement 
Section is instructed to proceed with its processing of the requested Certificate of 
Compliance to appellant as soon as possible. 

· 

2. Appeal: Any i5erson or party aggrieved by this Order lnay appeal, in 
writing,.to the Secretary ofLabor within fifteen (15) days of the da:te oflssuance 
of this Order. 3 CMG § 4948(a). 

DATED: January 3 0 ,. 2015 
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COMMONWEALTH OF TJIE NORTHERN MARIANA ISLANDS 
DEPARTMENT OF LA,BOR 

ADMINISTRATIVE HEARING OFFICE 

In the Matter of: 
Elena M. Yumul, 

cfba Y mnan 'Construction� 
Appellant, 

v. 

Department of Labor - Citizen Joh 
Placement Section, 

Appellee. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

D.C. No. 14-008 

AMENDED 
ADl\'.llNISTRATIVE ORDER 

NOTE: This Amended Administrative Order replaces a_nd supersedes the 
Administrative Order issued in this case on January 30, 2015. [Employment 
Rules andReg11lations at § 80-$0.4-855.] 

This appeal came on for hearing on January 13,  201 5, in the Administrative 
Hearing Office of the CNMI Department of Labor, located on Capitol Hill, Saipan. 
Appellant Elena M. Yumul was represented by her son and employee, Mario M. 
Yumul. The Department's  Citizen Availability and Job Placement Section {"Job 
Placement Section") was r�ptesehte4 by Acting Director Yvon:he S. Taisacan. 
Hearing Officer Jerry Cody, presiding. 

After .II earing the testimony and reviewing the record, the Hea:ring Officer 
makes the following Findings of Fact and Conclusions of Law: 

This case is based on a Notic,e of Denial (''Denial'') issued by the Job Placement 
Section on December 17, 2014. The Job Placement Section denied the request of 
appellant Elena M. Ymnul ("EI11ployer'') for a letter of certification. [See copy of 
the Denial at Hearing Exhibit 2.] Employer filed a timely appeal of the, Denial and 
this hearing followed. 

In its Denial, the Job Placement Section alleged that Employerhad failed to submit 
tbree Total Workforce Listing documents, covering the following periods: 4th 
.quarter of 20 t3, 1st quarter of 20 14; and ind quarter of 2014, and failed to submit 
a Workforce Plan in 20 1 3 .  Id� 

1 

CDMMDNWEALTH REBISTER VDLUME 41 NUMBER a5 MPN 28, 2ms PAGE a42aa5 



At Hearing, Employer produced the Total Workforce Listing documents noted 
above. In each document, Employer listed a total workforce of 5 employees: 2 
permanent residents and 3 foreign national (CW status) workers. Each document 
was signed under penalty of perjury by Elena M.  Yumul who listed herself as 
"Proprietor." [Each of the above-cited Total Workforce Listing documents were 
entered into evidence as Hearing Exhibits 3, 4 and 5, respectively.] 

First, a review of the Total Workforce Listing documents reveals that one 
employee is listed as part-time, therefore the number of full-time employees should 
be reduced by one. Second, Elena M.  Yumul lists herself as an employee of her 
own sole proprietorship business. This is incorrect because, as a matter of law, the 
sole proprietor of a business cannot be both employer and employee (one cannot 
work for oneself). Although this arrangement may be allowed in  the case of 
corporations, which are recognized as separate legal entities from their share
holders, a sole proprietorship has no independent legal status apart from its owner. 
Ms. Elena M. Yumul cannot be an employee of herself; therefore, she should not 
be listed as such in the Total Workforce Listing. 

The corrected figures show that Employer employs three full-time workers 
consisting of one permanent resident and two CW-status workers. This means that 
Employer is in  compliance with the minimum workforce participation percentage 
(30%) required by the Regulations. [Regs. at § 80-30.2-120(c).] 

As to the second deficiency, the Employer submitted its 2013 Workforce Plan 
during the Hearing. [See Regs. at § 80-60.2-200 et seq. discussing this 
requirement.] 

Based on the evidence presented at Hearing, the Job Placement Section (per Ms. 
Taisacan) recommended that the denial be reversed and Employer's request for a 
letter of certification be granted. 

As stated, the Hearing Officer finds that Employer is in compliance with the 
minimum workforce participation percentage (30%) required by the Regulations. 
Further, Employer has now complied with the requirement to submit a Workforce 
Plan for 2013. Based on the facts presented and the position of the parties, the 
Hearing Officer finds that the letter of Cenification for this Employer should be 
issued. No sanction was requested by the Job Placement Section for Employer's 
late submission of documents. 
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Good cause having been shown, It IS HEREBY ORDERED: 

L The above-referenced Notice of Denial of the Certification for appellant Elena 
M. Yumtil, dba Yumul Construction, is hereby REVERSED. The Job Placement 
Section is instructed to proceed with its processing of the requested Certificate of 
Compliance to appellant as soon as possible. 

2. Appeal: Any person or party aggrieved by this Order may appeal, in 
writing, to the Secretary of Labor within fifteen (15) days of the date of issuance 
of this Order. 3 CMC § 4948(a). 

DATED: February � ,  2015 
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COMMONWEALTH OF THE NORTHERN MARIANA ISLANDS 
DEPARTMENT OF LABOR 

ADMINISTRATIVE HEARING OFFICE 

In the Matter of: 
R.O.G.L. Corporation, 
dba GMP Construction, 

v. 

Appellant, 

Department of Labor - Citizen Job 
Placement . Section, 

Appellee. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

D.C. No, 14-009 

ADMINISTRATIVE ORDER 

This denial appeal came on. for hearing on February 5, 2015,  in the Administrative 
Hearing Office of the CNMI Department of Labor, located on Capitol Hill, Saipan. 
A,ppellantR.0.G.L. Corporation ("Employer") was represented by its President, 
Gin:aD .  Iglesias . The Department's Citizen Availability and Job Placement 
Section ("Joh Placement Section") was represented by James Ulloa. H�aring 
Officer Jerry Cody, presiding. 

· · 

After bearing the testimony and reviewing the record, the Hearing Officer 
makes the following Findings ofFact and Conclusions of Law: 

This case is based on appellant's timely appeal of a Notice of Denial ("ben.ial") 
issued by the Citizen Job Placement Section on December 1 6, 2014. [A. copy of 
the Denial was entered into evidence as Hearing Exhibit L] The J9b Placement 
Section denied the Employer's request for a Certificate of Good Standing citing 
two grounds: (1)  Employer failed to comply with �ertain reporting requirements set 
forth in the Department of Labor Rules and Regulations ("Regulations") at section 
80-60.2.,1 00 et seq. ; and (2) Employer failed to comply with the posting require
ment set forth in the Regulations at section 80-30.3-205. 

Reporting Requirements: In order to qualify for a Certificate of Compliance, the 
Regulations require Employer to submit. certain busines.s-related documents to the 
O�parttnent of Labor, such as business gross revenue documents, withholding tax 
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documents, Total Workforce Listing documents and a Workforce Plan. In this 
case, Employer failed to file these documents in a timely manner. After receiving 
the Denial, Employer gathered documents and produced them to the Department. 
At Hearing, Employer brought its Quarterly Compliance Report and Total 
Workforce Listing documents for all four quarters of 2014. [These documents 
were entered into evidence as Hearing Exhibits 2, 3, 4 and 5, respectively.] After 
reviewing the documents, the Job Placement Section (James Ulloa) testified that 
Employer had now satisfied the reporting requirements to qualify for a Certificate 
of Compliance. 

Posting Requirement: Employer admitted that it had never posted any job 
announcements on the Department of Labor ("DOL'') website. President Iglesias 
testified that she had once tried to log onto the DOL website but she encountered 
difficulties and gave up. Ms. Iglesias did not seek assistance from the Job 
Placement Section; instead, she advertised the offered positions on the radio. 
[Testimony ofMs. Iglesias.] 

Department Regulations state that "[a ]n employer who intends to employ a foreign 
national worker . . .  on a full-time basis ... must post a job vacancy announcement on 
the Department's website, www.marianaslabor.net.,, Regs. at § 80-30.3-205. 

Employer failed to post its job announcements for five jobs offered to foreign 
national workers at the time of their renewals in late 2014. [Testimony ofMs. 
Iglesias; see Total Workforce Listing at Hearing Exhibit 2.] This conduct cannot 
now be corrected given that the five CW-1 status workers at Employer's business 
have already received renewed CW-1 status by USCIS. 

The Job Placement Section indicated that it would withdraw its objection to issuing 
the Certificate of Compliance provided that Employer pays a sanction and agrees 
to correct its conduct in the future. [Testimony of Mr. Ulloa.] The Hearing 
Officer accepts the position of the Job Placement Section and agrees that the denial 
should only be reversed on the condition that Employer pays a monetary sanction 
and agrees to comply with regulatory requirements in the future. 

ln cases of violations under Chapter 2 of the Commonwealth Employment Act of 
2007 (see 3 CMC § 4527), the Hearing Officer is authorized to levy a fine not to 
exceed $2,000 for each violation. 3 CMC § 4528(£)(2). 

The amount of fines in this area is left to the discretion of the Hearing Officer. The 
standard in determining appropriate sanctions should be one of reasonableness and 
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fairness, in accordance with the general principle, that "[t]he hearing officer is 
authorized to . . .  [u]se the inherent powers . . .  to further the interests of justice and 
fairness in proceedings." Regs. at § 80- 50.4-820(h) arid (o). 

In this case, Employer missed reporting deadlines; however, it did attempt to cure 
the deficiencies in good faith after it received the Denial. Employer failed to post 
job announcement on DOL's 'website in accordance with Departinent Regulations; 
however, it agreed to pay a penalty and to utilize the website for announcements in 
the fµture. 

, 

Based on the above facts, the Hearing Officer concludes that Employer should be 
sanctioned $ 1,200 dollars; however, half of tha.t sanction ($()00) shall be suspended 
for two yeats, then extinguished, provided that Employer commits no further 
violations of CNMI labor laws or regulations during that period. The D�nial shall 
be reversed and a Certificate of Compliance issued, as soon as Employer pays the 
sartctiQn, as set forth below. 

' ·  

Good cause having been shown, ITIS HEREBY ORDERED; 

1 .  The above-referenced Notice of Denial of the Certificate of Good Standing for 
AppellantR.O.G.L. Corporation is hereby REVERSED, provided that Appellant 
pays the:sartction issued belowt The Department ofLabor is instructed to proceed 
to process a Certificate of Good Standing for Appellant R.O.G.L. Corporation, as 
soon as the company makes timely payment of the $600 sanction, as specified 
below. 

2. Sanctions: For its numerous violations of Regulations as described above, 
AppellantR.O.G.L. Corporation is FINED one thousand, two hundred dollars. 
($1,200); however, .half of the fine ($600) shall be SUSPENDED for a period of 
two years from th� date of issuance of thiS Order, then extinguished, provided that 
Appellant complies with the Department Regulations, as set forth below. 3 C:MC 
§§  452,8(f)(2) and 4947( 1 1 ). Appellant is ORDERED to pay the remaining portion 
ofthe fine ($600}no later than forty-five (45) days after the date of issuance of this 
Order. P"1yments shaltbe made to the CNMI Treasury; and a copy of the payment 
receipt shall be delive�ed to the Hear.ing Office by the payment deadline. 

3. Posting on Website: Appellant R.O.G.L. Corporation is ORDERED to post 
all futurejob vaqancies C,tnd job r�newals on the Department of Labor website 
(www�marianaslabor.net), in accordance with Regulations at § S0-30.3-205. 
Appellant is ORDERED to consider all responses posted on the website and to file 
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its "declaration" describingits action taken, for review by the Job Placement 
Section. Id. at § 8�30.3.,450. Furtherm9re, Appellant shall hire such online U.S. 
citizen and permanent resident applicants when they are qualified and available to 
work. 

· 

4. War:ning_: The obligations described above are continuing obligations . If 
Appell�t fails to comply with the terms of this Order (for example : .fails to post. 

job openings :or to consider and evaluate all online applicants, or fails .to notify the 
Department regarding the referrals, etc.), it shall be subJect to a further monetary 
sanctions, after a due process hearing on this issue � 

5. Appeal: Any person or party aggrieved by this Order may appeal, in 
writing, to the Secretary of Labor within fifteen (15) days of the date of issuance 
of this Order. 3 CMC §§ 4948(a) and 4528(g): 

DATED: February 1, 20 1 5  
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