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COMMONWEALTH OF THE NORTHERN MARIANA ISLANDS

DEPARTMENT OF LABOR
OFFICE OF THE SECRETARY
In Re Matter of: ) Labor Case No. 18-067
) Secretary Appeal No. 21-001
SM Farhad Mhamud,
Appellant, FINAL AGENCY DECISION
Y.

Osman Gani dba Saipan Security Service,

Respondent.

L. INTRODUCTION

On January 20, 2021, Appellant filed a timely notice of appeal regarding the Order Granting
Respondent’s Motion to Dismiss for Lack of Jurisdiction (“Order”). Appellant argues that the
Administrative Hearing Office decision was based on a legal error that would have otherwise
altered the decision when: (1) the Hearing Office erroneously gave labor regulations priority
over a statute; and (2) the Hearing Office misinterpreted labor regulations. Appellant is seeking
reversal of the above-mentioned order, reinstatement of his labor case, and an award of costs
and attorney’s fees.

IL. LEGAL STANDARD

“An appeal is commenced by filing a notice of appeal on the standard form provided by the
Department and payment of the fee . . .” NMIAC 80-20.1-490(a). “The record before the
Secretary consists of the complaint, pleadings filed, exhibits, and order of the hearing officer.”
NMAIC § 80-20.1-490(c). “When the Secretary is exercising jurisdiction over appeals from
final orders of the Administrative Hearing Office, the Secretary shall have all the powers and
responsibilities of a hearing officer. No hearing or oral argument on an appeal is required.”
NMIAC 80-20.1-490(d). “In a review on appeal, the Secretary may restrict review to the
existing record, supplement the record with new evidence, hear oral argument, or hear the

matter de novo pursuant to 1 CMC §§ 9109 and 9110. Upon completion of review, the
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Secretary shall affirm, reverse or modify the findings, decision, or order of the hearing office.”
NMIAC § 80-20.1-490 (e).
III. DISCUSSION

Here, Appellant argues that the Administrative Hearing Office incorrectly limited the broad
jurisdictional authority under Section 4942 by: (1) prioritizing a regulation over statute and (2)
misinterpreting the labor regulations. For the reasons stated below, Appellant’s arguments are
not persuasive. Based upon a review of the record and applicable law, the undersigned hereby
AFFIRMS the Administrative Hearing Office Order.

1. There is no conflict between 3 CMC § 4942 and NMIAC 80-20.1-450(b).

As discussed, “[tlhe Administrative Hearing Office shall have original jurisdiction to
resolve all actions involving alleged violations of the labor and wage laws of the
Commonwealth, including but not limited to any violation of this chapter and regulations
promulgated thereunder.” 3 CMC § 4942. The Employment Rules and Regulations further
provide:

The Administrative Hearing Office shall have jurisdiction over
complaints filed with the Administrative Hearing Office by U.S.
Citizens, CNMI permanent residents or U.S. permanent
residents, and agency complaints filed by the Department, with
respect to violations of the requirements of job preference and
workforce participation pursuant to the Commonwealth
Employment Act of 2007, as amended, and other violations of
labor laws application in the Commonwealth. ...

The Administrative Hearing Office shall have jurisdiction over
complaints filed with the Administrative Hearing Office by
foreign national workers,' and agency complaints filed by the
Department, with respect to violations of Commonwealth law and
regulations regarding employment and other labor laws applicable
in the Commonwealth. ...

The Administrative Hearing Office shall have jurisdiction over
complaints filed with the Administrative Hearing Office by other

' “*Foreign national worker’ means a person who is not a United States citizen, a United States permanent resident, a
CNMI permanent resident, or an immediate relative of the United States citizen or a United States permanen
resident, or an immediate relative of a CNMI permanent resident, and who entered the CNMI as a nonimmigran
prior to November 28, 2010 for the declared purpose of being employed in the Commonwealth.” NMIAC § 80-20.1-

080(k).

l
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nonimmigrant aliens’ with respect to violations of
Commonwealth law and regulations regarding employment.
NMIAC § 80-20.1-450(b)(1)-(3) (emphasis added).

While the language in Section 4942 is broad, a full reading of the Public Law 15-108 clearly
demonstrates that this provision is with respect to employment of foreign nationals and
adjudication of employment disputes of said foreign nationals. See PL 15-108; see also 3 CMC
§§ 4911 et. seq. In reviewing Section 4942 and the above-cited regulation, the undersigned finds
no conflict with respect to jurisdiction of foreign national workers. Considering there is no
conflict, the Department must uphold and follow its regulations.’

2. There is no precedence showing that Section 4942 has been extended to employees

beyond foreign national workers.

As stated above, the broad jurisdictional authority under Section 4942 is with respect to
employment of foreign nationals and adjudication of employment disputes of said foreign
nationals. While precedence shows that jurisdiction can be extended to common law
employment claims applicable in the Commonwealth, there has been no precedence to support

extending Section 4942 beyond disputes brought by foreign nationals.

Contrary to claims by foreign national workers, there are limitations with respect to claims

of tourists and illegal employment relationships. Importantly, “[tJhe Administrative Hearing

! “‘Nonimmigrant alien’ means a person described in Section 101(a)(15) of the Immigration and Nationality Act, 8
U.S.C. 1101(a)(15).” NMIAC § 80-20.1-080(p).
¥ The CNMI Superior Court has found:

It is an elemental principle of administrative law that agencies are bound to
follow their own regulations. An agency is obliged to abide by the regulations it
promulgates. The Government must follow its own regulations. Action by an
agency of the executive branch in violation of its own regulations are illegal and
void. As a general rule, when the rights of an individual are affected, an agency
must follow its own procedure, even where the internal procedures are more
rigorous than otherwise would be required. If an agency fails to follow its own
regulations, it may result in a violation of an individual’s constitutional rights to
due process. Should an agency in its proceedings violate its rules and prejudice
results, the proceedings are tainted and any action resulting from the
proceedings cannot stand.

CNMI Nutritional Assistance Program v. Santos, SC-17-0215T (NMI Sup. Ct., July 31, 2018) (Order Estopping
CNMI Nutritional Assistance Program from Collecting on a Food Stamp Overpayment of $1650.00 due to its (1)
Failure to Follow Procedures Provided in NMIAC § 55-30-001 et. seq. and (2) Because the Cost of Collection
Proceeding Will Exceed the Amount to be Recovered Pursuant To NMIAC § 55-30-285(B)(4)(iv) at 5) (internal
citations and quotations omitted).

I
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1 Office does not have jurisdiction with respect to claims of tourists. Those claims are pursuant in
) the Commonwealth Superior Court.” NMIAC § 80-20.1-450(e).* The rationale to exclude
tourists is based on explicit legislative intent from Public Law 15-108. Thereunder, the
3 Legislature specifically stated:
4 It is the intent of the Legislature that this Act shall not
5 apply to persons admitted to the Commonwealth as tourists,
or 1o persons employed illegally, i.c. without the approval
6 of the Department of Labor, or to those persons employing
7 other illegally in the Commonwealth wunless specific
provision has been made herein. 1t is the intent of the
8 Legislature that persons illegally employing others or
illegally employed be prohibited from using the terms of
9 this Act to receive or avail themselves of a legal right or
10 benefit.
11 ||PL 15-108, § 2 (emphasis added).
12 The Administrative Hearing Office established precedence in limiting jurisdiction over
13 claims involving illegal employment relationships. 42 Com. Reg. 044123 (September 28, 2020).
1 This has been the practice of the Administrative Hearing Office, in part, because there are often
collateral issues, such as federal immigration or claims that are criminal in nature, that are so
15 . . . .
intertwined in illegal employment relationships that the Administrative Hearing Office cannot
16 extend jurisdiction over these issues or fully resolve the claims. See 42 Com. Reg. 044118
17 (September 28, 2020); see also 42 Com. Reg. 044121 (September 28, 2020); see also Com.
18 || Reg. 044308 (October 28, 2020); see also 42 Com. Reg 044059 (Aug. 28, 2020); see also 42
19 || Com. Reg 044063 (Aug. 28, 2020).
20 3. Jurisdiction has not been established.
21 A foreign national worker is “a person who is not a United States citizen, a United States
97 || permanent resident, a CNMI permanent resident, or an immediate relative of a United States
23 citizen or a United States permanent resident, or an immediate relative of a CNMI permanent
24
25 N . -
* The history of these regulations are significant. In January 2008, the Department of Labor adopted the Employment]
26 || Rules and Regulations, to comply with PL 15-108. Title VII of US Public Law 110-229, the Consolidated Natural|
Resources Act of 2008 (CRNA), enacted on May 8, 2008, extended the Immigration and Nationality Act (INA) and
27 || other provisions of United States immigration law to the Commonwealth of the Northen Mariana Islands. On
March 22, 2010, CNMI Public Law 17-1, the Immigration Conformity Act, became law and repealed immigration
28 || responsibilities of the Commonwealth. In May of 2010, the Department amended the Employment Rules and
Regulations.
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